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Staff Report

Agent RMH Lawyers, PA Staff Recommendation

Applicant Four Hills Ranch Investment, LLC No Recommendation for
Appeal of a denial requesting Project Number 2019-002265
reimbursement of excess open Case Number RZ-2019-00112

space impact fee credits
(citywide service area).

Request

Legal

Description /e

Location See request above.

Size n/a

Existing Zoning n/a i Staﬂ' Planner
Proposed i Tony Loyd,
Zoning pact Fees Administrator

Summary of Analysis

On November 9, 2018, the Appellant requested cash reimbursement of his excess open space
impact fee credits in the citywide service area (“Credits™). On March 19, 2019, the Impact Fees
Administrator denied the request. Per Section 14-14-19(J)(7)(c) of the City’s Impact Fee
Ordinance (“IFO”), the city shall not be obligated to provide reimbursements for excess credits
in the event there is no unencumbered account balance in the city’s impact fee account for the
appropriate service category and service area. With that said, during the period from November
9, 2018 to March 19, 2019, there were meetings held and conversations between the Impact Fees
Administrator and the Appellant intended to work towards the approval of the Appellant’s
request for reimbursement as there were sufficient unencumbered funds available. However and
during this same time period, there were internal requests made to the Impact Fees Administrator
to deny the Appellant’s request to allow time for the City’s Parks Department to provide material
that would demonstrate that all impact fee funds for open space were encumbered.




CITY OF ALBUQUERQUE ENVIRONMENTAL PLANNING COMMISSION

PLANNING DEPARTMENT Project #: 2019-002265 Case #: RZ-2019-00112
CURRENT PLANNING SECTION Hearing Date: May 9, 2019
Appeal Report
INTRODUCTION

Request

Appeal of a denial, by the Impact Fees Administrator, of the Appellant’s request for
reimbursement from the City in the amount of $245,931.64 for excess open space impact
fee credits in the citywide service area (“Credits”).

EPC Role

» The EPC’s role is to hear this case based on Section 14-19-20 ADMINISTRATIVE
APPEALS of the Impact Fee Ordinance (“IFO”). For full text, see Exhibit A, Impact
Fee Ordinance, Section 14-19-20 ADMINISTRATIVE APPEALS.

History
« The Appellant’s Credits were issued on September 13, 2017 (Exhibit K), under an

agreement titled Second Amendment to Real Estate Dedication Agreement, in
exchange for the conveyance of 29 acres of unimproved real property to the City for
incorporation into the City’s open space program in the amount of $390,509.64. With
that said, the original conveyance occurred on November 9, 2004 under an agreement
titled Real Estate Dedication Agreement (pre dates impact fees). Subsequently, a first
amendment titled First Amendment to Real Estate Dedication Agreement was entered
into on November 30, 2009 that clarified future impact fees. The property was
conveyed as open space according to the City’s applicable Component Capital
Improvement Plan (““CCIP”) as listed in the City of Albuquerque 2015-2024 Decade
Plan for Capital Improvements and 2015 General Obligation Bond Program (Exhibit
C). By definition, the holder of Credits can request reimbursement from the City for
all or part of the amount of excess impact fee credits from revenue generated by
impact fees paid by new development for system improvements. However, the city is
not obligated to provide reimbursements in the event there is no unencumbered
account balance in the city’s impact fee account for the appropriate service category
and service area.

« The following will be needed to assist the Commission in its decision making:
1. December 2012, by definition IFO (Exhibit A), Encumbered - Impact fee funds

committed for a specified capital improvement on a specified time schedule
which does not exceed seven years from the date of payment of the impact fees.

2. February 1, 2016, a New Mexico District Court entered a Memorandum Opinion
and Order regarding the City’s encumbrance of impact fee funds (Exhibit E
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Memorandum Opinion and Order Keeran, et. al. v. City of Albuquerque, D-202-
CV-2014-07331). The Court concluded that the city’s definition of encumbered
means that to qualify as encumbered, the funds must be committed, or in other
words, ear marked, to a specified capital improvement, and must be scheduled to
be spent on that specific capital improvement within seven years from the date the
fees were paid. In addition, merely listing a project on the CCIP is not sufficient
to encumber an unspent balance. This is important when reviewing the City’s
Capital Implementation Program Financial Status Reports for Open Space
(Exhibit D). Finally, the Court remanded back to the City to determine if impact
fee funds were encumbered according to the corrected definition described in the
opinion (Exhibit E). For reference, the City Council Case # is AC-14-4.

3. May 16. 2016, Remand of AC-14-4 per order of the Second Judicial District
Court (Exhibit F).

4. December 6. 2016, Notice of Decision, City Council, City of Albuquerque
(Exhibit G) which was based on the recommendations of the Land Use Hearing
Officer (“LUHO”). Some key statements from the Notice applicable to this
appeal:

a. Listing a project on the CCIP is not sufficient to encumber an unspent
balance;

b. Under the City’s/Department of Municipal Development’s (“DMD”)
incremental process of encumbering impact fees, impact fees are
considered unencumbered;

c. Ms. Christine Ching, DMD Fiscal Manager stated/clarified that
impact fees were encumbered only when a specific capital
improvement project is contracted out;

d. Ifimpact fees were not earmarked for a specific contract, they were
unencumbered.

5. September 30, 2018 thru April 9, 2019, The Impact Fees Administrator used
DMD’s Capital Implementation Program Financial Status Reports for Open Space
(Exhibit D) to determine what impact fee funds were encumbered and/or
unencumbered as of the date of the applicant’s reimbursement request (i.e.
November 9, 2018).

a. After reviewing the reports, the impact fee funds for open space were
unencumbered at the time of the request.

6. November and December, 2018, Received Real Estate Purchase Agreements
(Krueger and Chant) from the City’s Parks Department (Exhibit H). Used to
determine unencumbered balances.
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a. The date of the request for reimbursement precedes the reserved date
in the Capital Implementation Program Financial Status Reports for
Open Space (Exhibit D). However, reserved does not meet the
definition of encumbered. As such, bullet point a. is for illustration
purposes only and to determine the open space account balance.

b. The date of the request for reimbursement precedes the dates of the
Real Estate Purchase Agreements.

c. After reviewing the agreements, the impact fee funds for open space
were unencumbered at the time of the request.

7. March 8, 2019, Received Real Estate Purchase Agreement with Option to
Purchase, Notice of Exercise of Option, and Map from the City’s Parks
Department (Exhibit I). This information/material was submitted to the Impact
Fees Administrator by the Parks Department for consideration in determining
encumbered balances.

a. The Real Estate Purchase Agreement with Option to Purchase does
not meet the definition of encumbered. The definition of encumbered
means that to qualify as encumbered, the funds must be committed,
or in other words, ear marked, to a specified capital improvement,
and must be scheduled to be spent on that specific capital
improvement within seven years from the date the fees were paid (see
bullet points i thru iii below). As such, the Real Estate Purchase
Agreement with Option to Purchase was not considered in
determining the open space account balance in fund 345 Impact Fees.

1. There are no funds committed under Fund 345 Impact Fees in
the open space account for properties listed in the Real Estate
Purchase Agreement with Option to Purchase.

ii.  There are no specific capital improvements listed under Fund
345 Impact Fees in the open space account for properties listed
in the Real Estate Purchase Agreement with Option to
Purchase.

iii.  The timeframes to execute purchases listed in the Real Estate
Purchase Agreement with Option to Purchase are dependent on
exercising an option to purchase and only become effective
upon the purchase and closing of the properties. Not
necessarily within seven years from the date that open space
impact fees are paid.

iv.  Listing a project on the CCIP is not sufficient to encumber an
unspent balance.
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8. March 19, 2019, Transmitted letter of denial to Appellant (Exhibit J).

Applicable Ordinances, Plans, Policies and Additional Materials

« Exhibit A — Impact Fee Ordinance, Chapter 14, Article 19 of the Revised Ordinances
of Albuquerque 1994, Sections 14-19-1 through 14-19-99 ROA 1994 and can be
referred to interchangeably as “Ordinance or IFO”.

« Exhibit B — Development Process Manual, Chapter 18, Impact Fees Regulations and
can be referred to interchangeably as “DPM”.

« Exhibit C — City’s applicable Component Capital Improvement Plan (“CCIP”) as
listed in the City of Albuquerque 2015-2024 Decade Plan for Capital Improvements
and 2015 General Obligation Bond Program.

» Exhibit D — Capital Implementation Program Financial Status Reports for Open
Space, June 31, 2018 thru April 9, 2019.

» Exhibit E — New Mexico District Court Memorandum Opinion and Order.

* Exhibit F — Remand of AC-14-4 per order of the Second Judicial District Court.

« Exhibit G — Notice of Decision, City Council, City of Albuquerque.

* Exhibit H — Krueger and Chant Real Estate Purchase Agreements.

» Exhibit I - Real Estate Purchase Agreement with Option to Purchase, Notice of
Exercise of Option, and Map.

« Exhibit J — Letter of denial to Appellant.

« Exhibit K — Open Space Real Estate Dedication Agreements.

» Appellant information as provided by RMH Lawyers, PA.

Applicable Definitions

« Definitions can be found in the Impact Fee Ordinance, Chapter 14, Article 19 of the
Revised Ordinances of Albuquerque 1994, Section 14-19-3 ROA 1994, see Exhibit
A.

BASIS FOR APPEAL/RESPONSE TO APPEAL

The Appellant’s grounds for appeal are summarized below, followed by the City’s response in
bold and applicable sections within the Ordinance and DPM as provided to the EPC for
reference. However, the entire Impact Fee Ordinance and Chapter 18, Impact Fees Regulations,
from the Development Process Manual were used to prepare the response to the appeal.

1. On March 29, 2019, RMH Lawyers, PA filed a request appealing the decision of the
Impact Fees Administrator to deny Appellant’s request for reimbursement of excess
open space impact fee credits. The Appellant is challenging the encumbrance of open
space impact fees and the use of those fees on projects listed in the CCIP.
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Encumbrance and expenditure of fees are addressed in detail in this Staff Report and
through the Capital Implementation Program Financial Status Reports for Open
Space, dated June 31, 2018 thru April 9, 2019 (Exhibit D).

2. No substantial evidence has been provided to support the denial.

No specific request was made of the Impact Fees Administrator to provide specific
information related to the Appeal. However, the Appellant had access to the Inspection of
Public Records Request (“IPRR”) made through the City Clerk’s Office around the time of
the letter of denial made by Hunt & Davis (Agent for Paul Allen Homes and SLG, Inc.).
The request includes applicable materials necessary to respond to the denial. In addition,
most of the Exhibits included in this Staff Report are readily available online through the
City’s Website/Planning Department Webpage. Also, a specific reference (spelled out
verbatim) to the Impact Fee Ordinance denying the request was provided by letter dated
March 19, 2019.

CONCLUSION

The facts support an unencumbered balance of open space impact fees sufficient to cover the
request for reimbursement.

FINDINGS - RZ-2019-00112, May 9, 2019, Appeal

1. The case is an appeal of a denial, by the Impact Fee Administrator, of the Appellant’s
request for reimbursement from the City in the amount of $245,931.64 for excess open
space impact fee credits in the citywide service area.

2. Section 14-19-20 ADMINISTRATIVE APPEALS of the Impact Fee Ordinance,
authorizes the Environmental Planning Commission (EPC) to hear appeals of any
determinations regarding impact fees. This case is such an appeal and has been duly filed
in accordance with the referenced Ordinance.

3. The Impact Fee Ordinance Section 14-19-19 CREDITS, allow for the granting of impact
fee credits for system improvements, provided a project is listed on the Component
Capital Improvements Plan (CCIP) as listed in the Ordinance. Additionally, should credit
be granted for system improvements which exceed the value of the impact fees otherwise
due from development, then that portion may become excess credits as issued by the
Impact Fees Administrator.

4. The holder of excess impact fee credits can request reimbursement from the City for all
or part of the amount of excess impact fee credits from revenue generated by impact fees
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paid by new development for system improvements. However, the city is not obligated to
provide reimbursements in the event there is no unencumbered account balance in the
city’s impact fee account for the appropriate service category and service area.

5. Based on Section 14-19-3 DEFINITIONS — “Encumbered” with additional language in
Section 14-19-19(J)(7)(c) of the Impact Fee Ordinance, the facts support an
unencumbered balance of open space impact fees sufficient to cover the request for
reimbursement.

RECOMMENDATION - RZ-2019-00112, May 9, 2018

No recommendation.

Tony Loyd
Impact Fees Administrator

Notice of Decision cc list:

RMH Lawyers, PA

Robert Muehlenweg

Sun Valley Commercial Center

316 Osuna Road, NE, Unit 201

Albuquerque, NM 87107

COA, P.O. Box 1293, Albuquerque, NM 87103

COA, Planning Department, 600 2nd St. NW, Albuquerque, NM 87102
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CITY of ALBUQUERQUE
TWENTIETH COUNCIL

Lo17- 0
COUNCIL BILL NO. FIS O-12-38 ENACTMENT NO. D zo

SPONSORED BY: Trudy E. Jones and Brad Winter
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ORDINANCE
DELETING THE CURRENT CHAPTER 14, ARTICLE 19 ROA 1994, THE FOUR
EXISTING ORDINANCES THAT ADOPTED IMPACT FEES; ADOPTING A NEW
CHAPTER 14, ARTICLE 19 ROA 1994 TO BE KNOWN AS THE “IMPACT FEE
ORDINANCE.”
BE IT ORDAINED BY THE COUNCIL, THE GOVERNING BODY OF THE CITY OF
ALBUQUERQUE.

SECTION 1. Chapter 14, Article 19 of the Revised Ordinances of
Albuquerque 1994, Sections 14-19-1-1 through 14-19-4-99 ROA 1994,
concerning impact fees is hereby repealed.

SECTION 2. A new Chapter 14, Article 19 of the Revised Ordinances of
Albuquerque 1994 is hereby adopted to read as follows:

“§ 14-19-1 SHORT TITLE.

Sections 14-19-1 through 14-19-99 ROA 1994 shall be known and cited as
the “Impact Fee Ordinance.”

§ 14-19-2 INTENT AND PURPOSES.

(A) Sections 14-19-1 et seq. are intended to implement and comply with the
New Mexico Development Fees Act (§§ 5-8-1 et seq. NMSA 1978) and shall be
interpreted to so comply.

(B) Sections 14-19-1 et seq. are intended to assess and collect impact fees
in an amount based upon appropriate service units for capital facilities in
order to finance such facilities, the demand for which is generated by new
development in the city. The purpose of §§ 14-19-1 et seq. is to ensure the
provision of an adequate level of service for capital facilities throughout the
city so that new development may occur in a manner consistent with the city’s
Planned Growth Strategy and the Albuquerque/Bernalillo County

1
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Comprehensive Plan. The City Council intends, by enactment of §§ 14-19-1 et
seq., to require new development to bear an amount not to exceed its
proportionate share of the costs related to the additional capital facilities that
are rationally related to such new development in accordance with applicable
law. Only capital improvement needs that are rationally related to new
development in accordance with applicable law will be paid by impact fees.
Impact fees shall not exceed the cost to pay for a proportionate share of the
cost of system improvements based upon service units needed to serve new
development. Subject to the provisions of §§ 14-19-1 et seq. and the
Development Fees Act (Sections 5-8-1 et seq. NMSA 1978), impact fees shall
be spent on new or enlarged capital facilities and equipment which benefit
those developments which pay the fees.

§ 14-19-3 DEFINITIONS.

For the purpose of §§ 14-19-1 et seq., the following definitions shall apply
unless the context clearly indicates or requires a different meaning.

ADVISORY COMMITTEE. The standing committee required to be appointed
under the Development Fees Act (Sections 5-8-1 et seq. NMSA 1978).

APPLICANT. A person, including any governmental entity, seeking
subdivision or development approval, a building permit, a refund, a waiver or a
credit, whichever is applicable.

ASSESSMENT. The determination of the amount of the impact fee.

BUILDING PERMIT. The building permit required by the Uniform Building
Code, as adopted by the city.

CAPITAL IMPROVEMENTS. Any of the following facilities, including
existing facilities, facility expansions or new facilities, that have a life
expectance of ten or more years and are owned and operated by or on behalf
of the city.

(1) ROAD CAPITAL IMPROVEMENTS. Roads, bridges, bike and
pedestrian trails, bus bays, rights of way, traffic signals, landscaping and any
local components of state and federal highways as specified in Section 5-8-
2D(2) NMSA 1978.

(2) DRAINAGE CAPITAL IMPROVEMENTS. Storm water, drainage and

flood control facilities.
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(3) FIRE CAPITAL IMPROVEMENTS. Buildings for fire and rescue and
essential equipment costing $10,000 or more.

(4) POLICE CAPITAL IMPROVEMENTS. Buildings for police and
essential equipment costing $10,000 or more.

(5) PARK CAPITAL IMPROVEMENTS. Parks, recreational areas, and
related areas and facilities.

(6) OPEN SPACE CAPITAL IMPROVEMENTS. Open space land and
related facilities.

(7) TRAIL CAPITAL IMPROVEMENTS. Trail improvements.

CAPITAL IMPROVEMENTS PLAN (CIP). A document that meets the
requirements of Section 5-8-6 of the Development Fees Act (NMSA 1978),
including a description of existing capital facilities for each service area, an
analysis of the capacity and current usage of existing facilities, a description
of capital improvements necessitated by and attributable to growth in the
service area, a demand or equivalency table, projected service units in the
service area based on the land use assumptions, the projected demand for
capital improvements required to serve the new service units, and anticipated
sources of funding independent of impact fees. This document includes an
initial list of capital improvements on which impact fees may be spent, which
is subsequently incorporated into the COMPONENT CAPITAL
IMPROVEMENTS PLAN (CCIP).

CITY. The City of Albuquerque.

CITY CAPITAL IMPLEMENTATION PROGRAM. The city’s capital
improvements program as set out and regulated by §§ 2-12-1 ROA 1994 et seq.
The Capital Implementation Program is funded by General Obligation Bonds
and includes projects that support rehabilitation, deficiency remediation and
growth. The Capital Implementation Program contains, as an additional
component, the list of growth-supporting projects that are funded by impact
fees.

CITY COUNCIL. The duly constituted governing body of the City of
Albuquerque.

COLLECTION. The payment of the applicable impact fees. (See also
ASSESSMENT.)
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COMMERCIAL. Establishments engaged in the selling or rental of goods,
services or entertainment to the general public, or providing executive,
management, administrative or professional services. Such uses include, but
are not limited to, shopping centers, discount stores, supermarkets, home
improvement stores, pharmacies, automobile sales and service, banks, movie
theaters, amusement arcades, bowling alleys, barber shops, laundromats,
funeral homes, vocational or technical schools, dance studios, health clubs,
golf courses, real estate, insurance, property management, investment,
employment, travel, advertising, secretarial, data processing, telephone
answering, telephone marketing, music, radio and television recording and
broadcasting studios; professional or consulting services in the fields of law,
architecture, design, éngineering, accounting and similar professions; interior
decorating consuiting services; medical and dental offices and clinics,
including veterinarian clinics and kennels; and business offices of private
companies, utility companies, trade associations, unions and nonprofit
organizations.

COMPONENT CAPITAL IMPROVEMENTS PLAN (CCIP). A component of
the city’s Capital Implementation Program that identifies the capital
improvements on which impact fees may be spent. This component of the
city’s Capital Implementation Program is funded by impact fees and limited to
projects that support growth. The CCIP is adopted and revised at the same
time and via the same process as the Capital Implementation Program of
which itis a part. The CCIP provides the process by which the list of capital
improvements identified in the impact fee Capital Improvements Plan (CIP) is
amended between updates of the CIP.

COUNTY. The County of Bernalillo.

COMPREHENSIVE PLAN. The City of Albuquerque/Bernalillo County
Comprehensive Plan.

CREDIT. Credit for the value of the construction, contribution or dedication
of system improvements or the contribution of money for system
improvements accepted by the city.

CREDIT-HOLDER. The person entitled to transfer, apply or seek
reimbursement for excess credits.
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DEEMED COMPLETE means that an applicant has been issued a building
permit.

DEVELOPER. Any person, corporation, organization or other legal entity
constructing or creating new development.

DEVELOPMENT. The division of land, reconstruction, redevelopment,
conversion, structural alteration, relocation or enlargement of any structure;
or any use, change of use or extension of the use of land, any of which
increases the number of service units.

DEVELOPMENT AGREEMENT. A written agreement entered into between
the city and a developer whereby the developer agrees to dedicate or
construct capital improvements.

DEVELOPMENT APPROVAL. Written authorization, such as approval of a
subdivision application or issuance of a building permit, or other forms of
official action required by the city prior to commencement of construction.

DEVELOPMENT SITE. The property under consideration for development
at the time of application for a building permit.

DWELLING UNIT. One or more connected rooms and a single kitchen
designed for and occupied by no more than one family for living and sleeping
purposes.

EFFECTIVE DATE. July 1, 2005.

ENCUMBERED. Iimpact fee funds committed for a specified capital
improvement on a specified time schedule which does not exceed seven years
from the date of payment of the impact fees.

EXCESS CREDITS. That portion of the credit granted for system
improvements which exceeds the value of the impact fees otherwise due from
the development.

FACILITY EXPANSION. The expansion of the capacity of an existing facility
that serves the same function as an otherwise necessary new capital
improvement, in order that the existing facility may serve new development.
The term does not include the repair, maintenance, modernization or
expansion of an existing facility to improve service to existing development.

FIRST IN, FIRST OUT means expenditures of impact fee revenues reflecting
the chronological order in which the impact fee revenues were collected.

5
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GROSS FLOOR AREA. The total floor area, including basements,
mezzanines, and upper floors, if any, expressed in square feet measured from
the outside surface of outside walls, but excluding enclosed vehicle parking
areas.

HOTEL/MOTEL. An establishment that provides paid lodging in rooms or
suites that do not meet the definition of dwelling units.

IMPACT FEE. A charge or assessment imposed by the city on new
development in order to generate revenue for funding or recouping the costs
of capital improvements rationally related to new development in accordance
with applicable law. The term includes amortized charges, lump-sum charges,
capital recovery fees, contributions in aid of construction, development fees
and any other fee that functions as described by this definition. The term does
not include hook-up fees, dedication of rights-of-way or easements or
construction or dedication of on-site water distribution, wastewater collection
or drainage facilities, or streets, sidewalks or curbs if the dedication or
construction is required by a previously adopted valid ordinance or regulation
and is rationally related to new development in accordance with applicable
law.

IMPACT FEE STUDY. The report prepared by Duncan Associates for the
City of Albuquerque titled “Impact Fee Land Use Assumptions and Capital
Improvements Plan, 2012-2022,” in September 2012, as may be amended, that
constitutes the LUA and CIP for the update of the road, park, open space, trail,
fire and police impact fees for the City of Albuquerque.

IMPACT FEES ADMINISTRATOR. The person designated to administer the
impact fee program established by §§ 14-19-1 et seq.

INDEPENDENT FEE DETERMINATION. A finding by the impact fees
administrator that an independent fee study does or does not meet the
requirements for such a study as established by this chapter and, if the
requirements are met, the fee calculated by the impact fees administrator
therefrom.

INDEPENDENT FEE STUDY. The engineering, financial and/or economic
documentation prepared by an applicant in accordance with § 14-19-17 to
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allow an individual determination of an impact fee other than by use of the
applicable fee schedule.

INDUSTRIAL/WAREHOUSE. An establishment primarily engaged in the
fabrication, assembly or processing of goods, or the display, storage and sale
of goods to other firms for resale, as well as activities involving significant
movement and storage of products or equipment. Typical uses include
manufacturing plants, welding shops, wholesale bakeries, dry cleaning plants,
bottling works, wholesale distributors, storage warehouses, moving and
storage firms, trucking and shipping operations and major mail processing
centers.

INSTITUTIONAL. A governmental, quasi-public or institutional use, or a
non-profit recreational use, not located in a shopping center. Typical uses
include elementary, secondary or higher educational establishments, day care
centers, hospitals, mental institutions, nursing homes, assisted living
facilities, fire stations, city halls, court houses, post offices, jails, libraries,
museums, places of religious worship, military bases, airports, bus stations,
fraternal lodges, parks and playgrounds.

LAND USE. The primary category of use for any principal or accessory
building, structure or use located on a development site.

LAND USE ASSUMPTIONS (LUA). A description of the service area and
projections of changes in land uses, densities, intensities and population in
the service area over at least a five-year period.

LEVEL OF SERVICE (LOS). A standardized measure of the quantity or
quality of service provided by a facility or system of facilities. It is often
expressed as a ratio between capacity and demand, or cost and demand. The
term “existing LOS” refers to the calculation of the measure at the time the
CIP is prepared or updated.

MICRO MULTI-FAMILY. A MULTI-FAMILY dwelling unit with a GROSS
FLOOR AREA of 600 square feet or less.

MINI-WAREHOUSE. An enclosed storage facility containing independent,
fully enclosed bays that are leased to persons for storage of their household

goods or personal property.
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MOBILE HOME/RV PARK. An area developed or intended to be developed
for occupancy by two or more mobile homes or recreational vehicles that are
used for dwelling purposes, and spaces are rented individually to residents.

MULTI-FAMILY. A dwelling unit that is connected to one or more other
dwelling units.

NEW DEVELOPMENT. The division of land; reconstruction,
redevelopment, conversion, structural alteration, relocation or enlargement of
any structure; or any use, change of use or extension of the use of land; any
of which increases the number of service units.

OFFSET. The amount by which an impact fee is reduced to fairly reflect the
credits applied for system improvements.

OWNER OF RECORD. The persons having legal and equitable title to the
property as recorded in the real property records of the county.

PROJECT IMPROVEMENTS. Site specific improvements or facilities that
are primarily planned, designed or built to provide service for a specific
development project and that are necessary for the use of the occupants or
users of that project, and that do not provide significant additional capacity for
other developments. The physical location of the improvement or facility, on-
site or off-site, shall not be considered determinative of whether itis a
PROJECT IMPROVEMENT or a system improvement. No improvement or
facility specifically identified in the CIP, as may subsequently be amended in
the CCIP, shall be considered a PROJECT IMPROVEMENT.

PROPORTIONATE SHARE. That portion of the cost of system
improvements which is reasonably and fairly related to the service demands
and needs of new development.

QUALIFIED PROFESSIONAL. A professional engineer, surveyor, financial
analyst or planner providing services within the scope of his or her license,
education or experience.

REFUND. Reimbursement of impact fees to the owner of record of property
for which impact fees have been paid.

SERVICE AREAS. Geographically defined areas within the city that have
been designated in the CIP in which development potential may create the
need for capital improvements to be funded by impact fees.

8
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SERVICE UNIT. A standardized measure of consumption, use, generation
or discharge attributable to an individual unit of development calculated in
accordance with generally accepted engineering or planning standards for a
particular category of capital inprovements. The following service units are
used in the impact fee analyses:

(1) Roads. Daily vehicle-miles of travel on the City arterial road system
during a typical weekday, as more fully described in the Impact Fee Study.

(2) Drainage. Acres of impervious cover.

(3) Parks. Equivalent dwelling units, which each represent the average
number of persons residing in a single-family detached dwelling unit, as more
fully described in the Impact Fee Study.

(4) Open space. Equivalent dwelling units.

(5) Trails. Equivalent dwelling units.

(6) Fire. Functional population, which each represent the equivalent of a
person present at the site of a land use for 24 hours during a typical weekday,
as more fully described in the Impact Fee Study.

(7) Police. Functional population.

SINGLE-FAMILY DETACHED. A building arranged or designed to be
occupied by one family, including mobile homes not located in a mobile home
park, the structure having only one dwelling unit and not attached to any other
dwelling unit.

SYSTEM IMPROVEMENTS. Capital improvements that expand the capacity
of the type of facility to accommodate the impacts of additional development.

SYSTEM STUDIES. Any study, analysis or report, or portion thereof,
required by the city to determine the system improvements for new
development.

WAIVE. To relinquish or abandon a claim or right.
§14-19-4 AUTHORITY.

The city is authorized to impose impact fees under the Development Fees
Act (Sections 5-8-1 et seq. NMSA 1 978). The provisions of §§ 14-19-1 et seq.
shall not be construed to limit the power of the city to use any other methods
or powers otherwise available for accomplishing the purposes set forth in §§
14-19-1 et seq., either in substitution or in conjunction with §§ 14-19-1 et seq.,

9
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provided that such methods or powers are not inconsistent with or prohibited
by §§ 14-19-1 et seq. or the Development Fees Act.
§ 14-19-5 APPLICABILITY.

Sections 14-19-1 et seq. shall be applicable to all development that occurs
within the corporate jurisdiction of the city, as may be amended in the future,
and shall apply uniformly within each service area. Impact fees are not
assessed or collected within the Mesa del Sol development.

§ 14-19-6 FINDINGS AND DECLARATIONS.

The City Council hereby finds and declares that:

(A) The city is committed to the funding and provision of capital facilities
necessary to cure any deficiencies that may exist in already developed areas
of the city.

(B) Such facilities shall be provided by the city using existing funding
sources allocated for such facilities, other than impact fees, including, but not
limited to, the general fund, general obligation bonds, special assessment
districts and metropolitan redevelopment districts.

(C)New development causes and imposes increased demands on public
facilities.

(D) The City Council appointed an advisory committee, pursuant to Section
5-8-37 NMSA 1978, to review land use assumptions (LUA), the capital
improvements plan (CIP) and the component capital improvements plan
(CCIP). The advisory committee reviewed the LUA, the CIP and the CCIP.

(E) The land use assumptions, incorporated in §§ 14-19-1 et seq. by
reference, indicate that new development will continue and will place
increasing demands on the city to provide additional capital improvements.

(F) New development should pay an amount not to exceed its proportionate
share of the capital costs related to the additional capital improvements
needed to accommodate that new development.

(G)The City Council finds that the impact fees do not exceed the
proportionate share of the cost attributable to new development to maintain
the existing level of service currently provided to existing development for
each type of capital improvement in each service area.

10
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(H) The City Council, after careful consideration of the matter, hereby finds
and declares that it is in the best interest of the general welfare of the city and
its residents to impose impact fees upon new development in order to finance
capital improvements in the designated service areas for which demand is
created by the new development.

() The City Council further finds and declares that impact fees provide a
reasonable method of assessing new development to ensure that such new
development pays a portion of the costs of capital facilities that are rationally
related to the new development in accordance with applicable law.

(J) The City Council further finds and declares that such impact fees are
equitable, and impose a fair assessment on new development by requiring
that new development pay a portion of the cost, and deems it advisable to
adopt §§ 14-19-1 et seq. as set forth.

(K) The City Council further finds that there exists a rational relationship
between the capital costs of providing capital improvements at the existing
level of service and the impact fees imposed on development under §§ 14-19-1
et seq.

(L) The City Council further finds that there exists a rational relationship
between the impact fees to be collected pursuant to §§ 14-19-1 et seq. and the
expenditure of those funds on capital costs related to capital facilities as
limited and restricted by §§ 14-19-1 et seq.

(M) The City Council further finds and declares that §§ 14-19-1 et seq. are
consistent with both the procedural and substantive requirements of the New
Mexico Development Fees Act (Sections 5-8-1 et seq. NMSA 1978).

(N) The City Council has carefully considered the Report prepared by
Integrated Utilities Group, Inc. for the City of Albuquerque titled “Drainage
Impact Fee Study Final Report” dated September 2004, and as amended
November 2004, and further finds that said Report sets forth reasonable and
equitable methodology and assumptions consistent with the New Mexico
Development Fees Act for the formulation and imposition of a Drainage
Facilities Development Impact Fee Program for the City of Albuquerque.

(O) The City Council has carefully considered the land use assumptions

and capital improvements plan report (Impact Fee Study) dated September
11
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2012, prepared by Duncan Associates for the City of Albuquerque titled
“Impact Fee Land Use Assumptions and Capital Improvements Plan, 2012-
2022,” and further finds that said Impact Fee Study sets forth reasonable and
equitable methodologies and assumptions consistent with the New Mexico
Development Fees Act for the update of the road, park, open space, trail, fire
and police impact fees for the City of Albuquerque.

§ 14-19-7 LAND USE ASSUMPTIONS.

The land use assumptions provide a projection of changes in land uses,
densities, intensities and population within planning information areas over at
least a five-year period.

(A) The City Council hereby incorporates by reference the land use
assumptions set forth in § 14-13-5-2 ROA 1994, as amended. These land use
assumptions adopted in 2009 continue to be the basis for the drainage impact
fees.

(B) The land use assumptions for the 2012 update of the road, park, open
space, trail, fire and police impact fees are contained in the Impact Fee Study,
which is hereby adopted and incorporated herein by reference.

(C) The land use assumptions shall be reviewed and updated, if necessary,
in conjunction with the update of the CCIP. Updates of the land use
assumptions shall occur at least every five years from the effective date of §§
14-19-1 et seq., unless the City Council makes a determination that an update
is not necessary.

§ 14-19-8 CAPITAL IMPROVEMENTS PLAN.

(A) The Capital Improvements Plan (CIP) is a document that meets the
requirements of Section 5-8-6 of the Development Fees Act (NMSA 1978),
including a description of existing capital facilities for each service area, an
analysis of the capacity and current usage of existing facilities, a description
of capital improvements necessitated by and attributable to growth in the
service area, a demand or equivalency table, projected service units in the
service area based on the land use assumptions, the projected demand for
capital improvements required to serve the new service units, and anticipated
sources of funding independent of impact fees. This document includes an
initial list of capital improvements on which impact fees may be spent, which

12



[+Bracketed/Underscored Material+] - New

] - Deletion

[_

W 0 N OOORA WON -

wuwwNNNNNNNNNN-;_L_L_x.;_L_;_L_z_;
wmuowmqmmhwnacwmﬂmmhww-&o

is subsequently incorporated into the Component Capital Improvements Plan
(CCIP) and amended between updates of the CIP.

(B) The City Council hereby adopts by reference the drainage CCIP (the
report prepared by Integrated Utilities Group, Inc. for the City of Albuquerque
titled “Drainage Impact Fee Study Final Report” dated September 2004, and as
amended November 2004), particularly as it relates to the allocation of a fair
share of the costs of new facilities for drainage facilities to be borne by new
users of such facilities and the levels of service to be provided to the citizens
of the city for these facilities. Updates of the drainage CIP shall occur at least
every five years from the effective date of §§ 14-19-1 et seq., unless the City
Council makes a determination that an update is not necessary.

(C) The City Council hereby adopts by reference the Impact Fee Study,
which contains the 2012 update of the roads, parks, open space, trails, fire and
police CIPs, particularly as it relates to the allocation of a fair share of the
costs of new facilities to be borne by new users of such facilities and the
levels of service to be provided to the citizens of the city for these facilities.
Updates of the CIPs shall occur at least every five years from the effective date
of §§ 14-19-1 et seq., unless the City Council makes a determination that an
update is not necessary.

(D) The updated lists of capital improvements included in the Impact Fee
Study for roads, drainage, parks, open space, trails, fire and police facilities
shall be incorporated into the next update of the CCIP. The CCIP shall be
updated every two years in conjunction with the Capital Implementation
Program process. Since developers may have expectations of receiving credit
for improvements related to projects in the road and drainage portions of the
CCIP, road and drainage capital improvements will be removed from the CCIP
between updates of the respective CIPs only if the project is underway or
completed.

§ 14-19-9 ADVISORY COMMITTEE.

The advisory committee is a standing committee established pursuant to §
14-13-1-4 ROA 1994. The advisory committee shall meet at the direction of the
City Council. The functions of the advisory committee shall include:

(A)Advise and assist the city in adopting land use assumptions;

13
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(B)Review the land use assumptions, capital improvements plan and CCIP
and file written comments;

(C)Monitor and evaluate implementation of the CCIP;

(D)File annual written reports with respect to the progress of the CCIP and
report to the city any perceived inequities in implementing the plan or
imposing the impact fees;

(E) Advise the city of the need to update or revise the land use
assumptions, capital improvements plan, CCIP and impact fees: and

(F) Any other tasks the City Council may direct the advisory committee to
perform.

§ 14-19-10 ESTABLISHMENT OF SERVICE AREAS.

Service areas for the Impact Fees are established as follows (as depicted
on the maps included in the Impact Fee Study and attached hereto).

(A) Roads. One road impact fee service area is established, encompassing
all of the land within the City limits, with the exclusion of the area within the
Mesa del Sol development.

(B) Drainage. Five drainage impact fee service areas are established, as
depicted on the maps included in the Impact Fee Study and attached hereto.

(C) Parks. Four park impact fee service areas are established, as follows:

(1) Northeast Service Area. All of the land within the City limits, as may
be amended, located north of Candelaria Road and east of I-25.

(2) Southeast Service Area. All of the land within the City limits, as may
be amended, located south of Candelaria Road and east of 1-25, with the
exclusion of the area within the Mesa del Sol development.

(3) Northwest Service Area. All of the land within the City limits, as may
be amended, located north of 1-40 and west of I-25.

(4) Southwest Service Area. All of the land within the City limits, as may
be amended, located south of 1-40 and west of I-25.

(D) Open Space. The open space impact fee service area is the entire area
within the City limits, as may be amended, with the exclusion of the area

within the Mesa del Sol development.
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(E) Trails. The trail impact fee service area is the entire area within the City
limits, as may be amended, with the exclusion of the area within the Mesa del
Sol development.

(F) Fire. The fire impact fee service area is the entire area within the City
limits, as may be amended, with the exclusion of the area within the Mesa del
Sol development.

(G) Police. The police impact fee service area is the entire area within the
City limits, as may be amended, with the exclusion of the area within the Mesa
del Sol development.

§ 14-19-11 IMPOSITION.

(A)Any developer engaging in new development after the effective date of
§§ 14-19-1 et seq. shall pay impact fees in the manner and in the amounts
required in §§ 14-19-1 et seq., unless otherwise specified in this section. No
building permit shall be issued for development within the city unless the
impact fees are assessed and collected pursuant to §§ 14-19-1 et seq.

(B)Payment of impact fees specified in this section shall constitute full and
complete payment of the project's proportionate share of system
improvements for which such fee was paid and shall constitute compliance
with the requirements of §§ 14-19-1 et seq.

(C)Notwithstanding any other provision of §§ 14-19-1 et seq., applications
for building permits which have been filed and deemed complete by the city
prior to the effective date of this ordinance shall remain subject to the impact
fees in place when the fees were assessed.

(D) Nothing in §§ 14-19-1 et seq. shall prevent the City from requiring
developers to construct reasonable site specific improvements or facilities but
only in connection with a development. Required improvements must be
primarily planned, designed or built to provide service for a specific
development project and necessary for the use of the occupants or users of
that project. The City may not require the developer to construct
improvements that provide significant additional capacity for other
developments. The City may require developers to prepare necessary studies,
analyses, or reports required as part of a development approval process.

15
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(E) Nothing in §§ 14-19-1 et seq. shall prevent the city from requiring a
developer to construct reasonable system improvements necessitated by and
attributable to the new development as a condition of development approval
or pursuant to a development agreement with the city, provided that services
are not available from existing facilities with actual capacity to serve the new
development. If the system improvement is on the CCIP, the city shall grant
applicable credits to the developer for constructing such system
improvements.

(F) Nothing in §§ 14-19-1 et seq. shall abrogate the city’s authority to
require the applicant to prepare necessary studies, analyses or reports
required as a part of the development approval process.

(G)Nothing in §§ 14-19-1 et seq. shall prevent the city from rejecting an
application for development if it determines that such development is
inconsistent with adopted city plans, regulations or ordinances.

§ 14-19-12 ASSESSMENT AND COLLECTION.

(A) The impact fees administrator or his/her designee shall calculate and
assess the impact fees at the earliest possible time.

(1) For land that is platted or replatted on or after the effective date, the
impact fees shall be preliminarily assessed for development no later than at
the time that the subdivision plat is recorded.

(2) For land that was platted or replatted prior to the effective date or for
development that occurs on existing lots of record, the impact fees shall be
assessed at the time of development approval, plan check or issuance of a
building permit.

(B) The assessment of impact fees shall be in writing and shall be valid for
a period of four years.

(C)Notwithstanding the provisions of this section, the assessment of
impact fees may be revised based on information provided at the time of
issuance of the building permit, or if the number of service units in the
specific development increases, provided that such revision shall be limited to
the impact fees for the additional service units.

(D) The impact fees administrator, or his/her designee, shall calculate and

assess all other impact fees as follows:
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(1) Determine the applicable service area;

(2) Determine the applicable land use category;

(3) Verify the number of dwelling units or the amount of gross floor area
(whichever is applicable) in the development; and

(4) Multiply the number of dwelling units or the amount of gross floor
area, whichever is applicable, by the applicable impact fees from the table in §
14-19-14.

(E) If the assessment occurs at the time of subdivision plat or site plan
approval, the assessment may be based on the applicable fee schedule.

(F) If an application proposes a use that does not directly match an existing
land use category upon which fees are based, the impact fees administrator
shall assign the proposed use to the existing land use category that most
closely resembles the proposed use.

(G)When new development for which an application for a building permit
has been made includes two or more buildings, structures or other land uses
in any combination, including two or more uses within a building or structure,
the total impact fee assessment shall be the sum of the fees for each and
every building, structure, or use, including each and every use within a
building or structure, or an independent fee determination may be conducted.

(H)When a change of use, redevelopment or modification of an existing use
or building requires the issuance of a building permit and results in a net
increase in gross floor area the impact fee shall be based on the net increase,
if the service units are calculated on gross floor area for the new category of
land use type. Should a change of use, redevelopment or modification of an
existing use or building result in a net decrease in gross floor area or
calculated impact fee, no refund or credit for past impact fees paid shall be
made or created.

() The impact fees administrator shall retain a record of the impact fees
assessment. A copy shall be provided to the applicant on the forms
prescribed by the city. A notice of impact fees assessment for the site shall be
recorded in the appropriate real property title records of the County Clerk; for
subdivisions, this notice shall be included on the final plat.

§ 14-19-13 FEE SCHEDULES.

17
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The following impact fees are hereby imposed upon all new development in
the city, excluding in Mesa del Sol, that occurs on or subsequent to the
effective date of this ordinance, unless fees were assessed under the previous
fee schedule within four years prior to the date of the completed building
permit application. Assessment of impact fees prior to building permit shall
be based on 50% of the maximum fees contained in the reports referenced in
§14-19-6 (N) and (0) as shown in the following impact fee schedules.
Assessment and collection at time of building permit shall be based on the
following phase-in schedule: Prior to January 1, 2014, fees shall be assessed
and collected at 20% of the rates shown in the fee schedules;

From January 1, 2014 through December 31, 2014, fees shall be assessed and
collected at 40% of the rates shown in the fee schedules;

From January 1, 2015 through December 31, 2015, fees shall be assessed and
collected at 60% of the rates shown in the fee schedules;

From January 1, 2016 through December 31, 2016, fees shall be assessed and
collected at 80% of the rates shown in the fee schedules;

From January 1, 2017 onward, fees shall be assessed and collected at 100% of
the rates shown in the fee schedules.

(A) Road impact fees.

Land Use Type Unit Feel/Unit
Single-Family Detached Dwelling $1,399
Multi-Family Dwelling $649
Micro Multi-Family Dwelling $325
Mobile Home/RV Park Space $451
Hotel/Motel Room $928
Commercial 1,000 sq. ft. $1,409
Public/Institutional 1,000 sq. ft. $885
Industrial/Warehouse 1,000 sq. ft. $588
Mini-Warehouse 1,000 sq. ft. $228
(B) Drainage impact fees.

Service Area Fee per Impervious Acre
Central City $0

18
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Far Northeast $5,104
Tijeras $5,104
Southwest Mesa $5,104
Northwest Mesa $5,104
(C) Fire impact fees. i
Land Use Type Unit Fee/Unit
Single-Family Detached Dwelling $133
Multi-Family Dwelling $73
Micro Multi-Family Dwelling $37
Mobile Home/RV Park Space $115
Hotel/Motel Room $81
Commercial 1,000 sq. ft. $122
Public/Institutional 1,000 sq. ft. $76
Industrial/lWarehouse 1,000 sq. ft. $19
Mini-Warehouse 1,000 sq. ft. $10
(D) Police impact fees.
Land Use Type Unit Fee/Unit |
Single-Family Detached Dwelling $58
Multi-Family Dwelling $32
Micro Multi-Family Dwelling $16
Mobile Home/RV Park Space $50
Hotel/Motel Room $35
Commercial 1,000 sq. ft. $53
Public/Institutional 1,000 sq. ft. $33
Industrial/Warehouse 1,000 sq. ft. $8
Mini-Warehouse 1,000 sq. ft. $5
(E) Park impact fees.
Housing Type Unit Fee/Unit
Single-Family Detached Dwelling $902
Multi-Family Dwelling $487
Micro Multi-Family Dwelling $244
Mobile Home/RV Park Space $776 |
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(F) Open space impact fees.

Housing Type Unit Fee/Unit
Single-Family Detached Dwelling $449
Multi-Family Dwelling $242
Micro Multi-Family Dwelling $121
Mobile Home/RV Park Space $386
(G) Trail impact fees.
Housing Type [ Unit Fee/Unit |
Single-Family Detached Dwelling $49
Multi-Family Dwelling $27
Micro Multi-Family Dwelling $14
Mobile Home/RV Park Space $42

§ 14-19-14 USE OF FEES COLLECTED.

(A)The funds collected pursuant to §§ 14-19-1 et seq. shall be used solely
for the purpose of planning, design, land acquisition, construction, expansion
and development of system improvements for the service area from which the
impact fees were collected.

(1) Eligible costs include, but are not limited to, the costs of system
capacity and/or system impact studies, planning, design and construction,
land acquisition, land improvement, design and engineering related thereto,
including the cost of constructing or reconstructing system improvements
including, but not limited to, the construction contract price, surveying and
engineering fees, and related land acquisition costs.

(2) Impact fees shall not be used for routine and periodic maintenance
expenditures, personnel training and other operating costs.

(3) Road impact fees collected on or after the effective date of this
ordinance shall not be expended for right-of-way acquisition or collector road
improvements. The costs of these components have not been included in the
updated road impact fees, and credit will no longer be provided to developers
who make right-of-way dedications or improve collector roads.

(4) Trail impact fees collected on or after the effective date of this
ordinance shall not be expended for right-of-way acquisition. The cost of
right-of-way has not been included in the updated trail impact fees, and credit
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will no longer be provided to developers who make right-of-way dedications
for trails.

(B) Notwithstanding the above, impact fees may also be spent on:

(1) Fees paid to independent qualified professionals who are not
employees of the city for preparing and updating the land use assumptions,
impact fee capital improvements plan and impact fee study;

(2) Costs and fees charged by qualified professionals who are not
employees of the city for services directly related to the construction of capital
improvements; and

(3) Administrative costs associated with §§ 14-19-1 et seq. for city
employees who are qualified professionals. Such administrative costs shall
not exceed 3% of the total impact fees collected, as provided by Section 5-8-4
NMSA 1978. The city shall be entitled to expend up to 3% of the impact fees
collected annually to offset the permissible administrative costs associated
with the collection and use of such funds.

(C) The city may issue bonds, revenue certificates and other obligations of
indebtedness in such manner and subject to such limitations as may be
provided by law in furtherance of the provision of capital improvement
projects. Funds pledged toward retirement of bonds, revenue certificates or
other obligations of indebtedness for such projects may include impact fees
and other city revenues as may be allocated by the City Council. The impact
fees paid pursuant to §§ 14-19-1 et seq., however, shall be restricted to use
solely and exclusively for financing directly, or as a pledge against bonds,
revenue certificates and other obligations of indebtedness for the cost of
capital improvements as specified in this section.

§ 14-19-15 EXEMPTIONS.

(A) The following types of new development shall be exempt from the
impact fees imposed pursuant to §§ 14-19-1 et seq.:

(1) Any addition or expansion to a building which does not increase the
number of service units attributable to the addition or expansion.

(2) Any accessory building for a subordinate or incidental use to a
dwelling unit on residential property, or any expansion of an existing dwelling
unit, which building does not constitute a new dwelling unit.
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(3) Any reconstruction of a destroyed or partially destroyed building
provided that the destruction of the building occurred other than by willful
razing or demolition. The exemption only applies to the replacement of the
previous facility. A change of land use or increase in dwelling units shall be
addressed through § 14-19-13.

(4) Governmental entities, including the City, are not exempt from the
payment of impact fees. However, no fire impact fee shall be assessed or
collected for the construction of a fire capital improvement, and no police
impact fee shall be assessed or collected for the construction of a police
capital improvement.

(5) Full or partial waivers of impact fees shall be provided for affordable
housing projects that meet the criteria set forth in the Development Process
Manual.

(6) Full or partial waivers of impact fees shall be provided for projects
within metropolitan redevelopment areas that meet the criteria set forth in the
Development Process Manual. Notwithstanding the provisions of the
Development Process Manual, such waivers shall be provided for both non-
residential and residential development within the metropolitan redevelopment
area that conforms to the metropolitan redevelopment area and any sector
development or area plan applicable within the metropolitan redevelopment
area.

(B) Applications for exemptions.

(1) An applicant for an exemption from impact fees shall have the
burden of claiming and proving that a development project qualifies for any of
the exemptions listed in this section prior to the issuance of a building permit.
Such exemptions shall be granted or denied in writing by the impact fees
administrator or his/her designee, subject to appeal pursuant to § 14-19-20.

(2) An application for an exemption shall be made on forms provided by
the city. An application not filed before the issuance of a building permit shall
be deemed waived.

(3) The city may adopt administrative procedures and guidelines to
implement exemptions granted pursuant to this section.

§ 14-19-16 INDEPENDENT FEE DETERMINATION.
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An independent determination of impact fees may be made as follows:

(A)An applicant for development approval may elect to have an
independent determination of the impact fees due for their development
project in accordance with this section. Any a;;plicant who makes this election
shall prepare and submit to the impact fees administrator an independent fee
study for the development project for which development approval is sought.

(B)All independent fee studies shall be prepared for review and submitted
to the impact fees administrator no later than the time of application for a
building permit. Any submission not so made shall be deemed waived.

(C)Each independent fee study shall comply in all respects with the
requirements of this section and be organized in a manner that will allow the
impact fees administrator to readily ascertain such compliance.

(D)Each independent fee study shall comply with all other written
specifications as may be required by the impact fees administrator from time
to time.

(E) The impact fees administrator shall determine the appropriate impact
fees based on the results of the independent fee study and the applicable
impact fee schedule established in § 14-19-13.

(F) Any impact fee calculated in accordance with this section and approved
and certified in writing by the impact fees administrator shall be valid for four
years following the certification. Following such period, a new application for
an independent fee study must be made. Any change in the submitted
development plan that in any material way affects said fee calculation shall
void the certification of the fee.

(G) An independent fee determination study must address the expected
impact of the development over the projected life of the structures on the
system improvement. Any claim that the use or occupancy of the structures
within the development will be different from normal use or occupancy must
be supported by the appropriate zone change or other appropriate
documentation that will support the claim.

§ 14-19-17 ADMINISTRATION OF FEES.
(A)Collection of impact fees by the impact fees administrator or his/her

designee. The impact fees administrator or his/her designee shall be
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responsible for collection of the impact fees. Upon receipt of impact fees, the
impact fees administrator or his/her designee shall place such funds into
separate accounts as specified in §§ 14-19-1 et seq. All such funds shall be
deposited in interest-bearing accounts in a bank authorized to receive
deposits of city funds. Interest earned by each account shall be credited to
that account and shall be used solely for the purposes specified for funds of
such account.

(B) Establishment and maintenance of records. The impact fees
administrator or his/her designee shall establish and maintain accurate
financial records for the impact fees collected pursuant to §§ 14-19-1 et seq.
which shall clearly identify for each impact fee payment the payor of the
impact fee, the specific development project for which the fee was paid, the
date of receipt of the impact fee, the amount received, the category of capital
improvement for which the fee was collected, and the applicable service area.
The financial records shall show the disbursement of all impact fees, including
the date and purpose of each disbursement.

(C)Annual reports. The impact fees administrator or his/her designee shall
prepare and present to the City Council an annual report describing the
amount of any impact fees collected, encumbered and used during the
preceding year by category of capital improvement and service area.

(D)Public inspection. The records of the accounts shall be available for
public inspection and copying at the city during ordinary city business hours.

(E) Expenses of administration. An amount not to exceed 3% of the total of
all impact fees collected may be allocated and applied for administration of §§
14-19-1 et seq. for city employees who are qualified professionals.

§ 14-19-18 REFUNDS.

(A) The current owner of record of property on which an impact fee has
been paid shall be entitled to a refund of such fee if:

(1) The current owner of record of the property submits an application
for refund within one year of the event giving rise to the right to claim a
refund.

(2) All or a portion of the impact fees paid by the development are not

spent within seven years after the date of payment. The determination of

24



[+Bracketed/Underscored Material+] - New

[-Bracketed/Strikethrough-Material-] - Deletion

0 N O O A W N -

11
12
13
14
15
16
17
18
19
20
21
22
23
24
25
26
27
28
29
30
31
32
33

whether the impact fees paid by a development have been spent shall be
determined using a first in, first out accounting standard.

(3) Existing city facilities of the type for which the impact fees have been
paid are available to provide service to the development, but service from
such facilities is not provided by the city.

(4) Existing city facilities of the type for which the impact fees have been
paid are not available to the development, and the construction of
improvements that would serve the development are not completed and
available to provide service to the development within seven years from the
date of payment of the impact fees.

(B) An application for refund must be submitted to the impact fees
administrator or his/her designee within the time period specified in §14-19-18
(A) (1) on a form provided by the city for such purpose and must contain
information and documentation sufficient to permit the impact fees
administrator to determine whether the refund claimed is proper and, if so, the
amount of such refund.

(C)In no event shall an applicant be entitled to a refund for impact fees
assessed and paid to recover the costs of excess capacity in existing system
improvements.

(D)Within 30 days from the date of receipt of an application for refund, the
impact fees administrator or his/her designee must provide the applicant, in
writing, with a decision on the refund request including the reasons for the
decision. If a refund is due the applicant, the city shall issue a refund payment
to the applicant within 30 days of the impact fees administrator's written
decision on the refund request.

(E) The applicant may appeal the determination of the impact fees
administrator within 30 days of such determination, as provided in § 14-19-20.

(F) A refund shall bear interest calculated from the date of collection of the
impact fee to the date of refund at the statutory rate as set forth in Section 56-
8-3 NMSA 1978.

§ 14-19-19 CREDITS.
The city shall grant credit against impact fees imposed pursuant to §§ 14-

19-1 et seq. under the following circumstances:
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(A)Credits shall be granted only for the value of any construction of
improvements or contribution or dedication of land, easements or money for
system improvements or system studies listed on the CCIP, made by a
developer or his predecessor in title or interest as a condition of development
approval or pursuant to a development agreement with the city, or for
payments made or to be made pursuant to the terms of any special
assessment district (SAD), Public Improvement District (PID), Subdivision
Improvement Agreement (S1A), Business Improvement District (BID),
Metropolitan Redevelopment District (MRD) or other program by which off-site
system improvements are paid or constructed, provided the projects are listed
on the CCIP.

(B)Credits shall only be granted for system improvements listed on the
CCIP or system studies listed on the CCIP for the same category of system
improvements and within the same service areas for which impact fees are
imposed pursuant to §§ 14-19-1 et seq.

(C)Credits shall only be granted for contributions, dedications or
improvements accepted by the city. Cash contributions shall be deemed
accepted when payment is received and accepted by the city. Land or
easements shall be deemed accepted when conveyed or dedicated to and
accepted by the city. All conveyances and dedications of land or easements
shall be conveyed to the city free and clear of all liens, claims and
encumbrances. Improvements shall be deemed accepted when:

(1) The construction of the creditable improvement is complete and
accepted by the city;

(2) A suitable maintenance and warranty bond or letter of credit is
received and approved by the city; and

(3) All design, construction, testing, bonding and acceptance
procedures are verified by the city to be in strict compliance with the current
city standards as shown by a certificate of completion and acceptance issued
by the City Engineer.

(D) Notwithstanding division (C) of this section, the city may, by agreement,
grant credits for system improvements which have not been completed if the
applicant for such credits provides the city with acceptable security to ensure
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completion of the system improvements in the form of an irrevocable letter of
credit for the benefit of the city in an amount determined by the impact fees
administrator to be equal to 125% of the estimated completion cost of the
system improvements, including land acquisition costs and planning and
design costs. The value of such system improvements for computing credits
shall be their estimated completion cost, based on documentation acceptable
to the city.

(E) No credits shall be granted for:

(1) System improvements that fail to meet applicable city standards;

(2) Project improvements;

(3) The construction of local on-site facilities required by zoning,
subdivision, or other city regulation intended to serve only a particular
development;

(4) System improvements made in excess of applicable city standards,
unless such system improvements are listed on the CCIP and the higher
construction standard is required as a condition of development approval; or

(5) Any study, analysis or report, or portion thereof, required by the city
to determine the project improvements for a development project.

(F) Development agreements for system improvements may be negotiated
and entered into between the city and a developer, subject to the following
requirements:

(1) A developer may offer to construct, contribute, dedicate or pay the
cost of a capital improvement included as a project in the CCIP;

(2) The city may accept such offer on terms satisfactory to the city;

(3) The terms of the agreement shall be memorialized in a written
agreement between the city and the developer prior to the issuance of a
building permit;

(4) The agreement shall establish the estimated value of the system
improvements, the schedule for initiation and completion of the system
improvements, a requirement that the system improvements be completed to
accepted city standards, and such other terms and conditions as deemed

necessary by the city; and
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(5) The city must review the system improvements plan, verify costs and
time schedules, determine if the system improvements are eligible system
improvements, determine if the completed improvement meets applicable city
standards, calculate the applicable impact fees otherwise due, determine the
amount of the credits for such system improvements to be applied to the
otherwise applicable impact fees, and determine if excess credits are created.

(G)Credits for system improvements shall be applied for as follows:

(1) Credits shall be applied for no later than the time of application for a
building permit on forms provided by the city. Credits not applied for within
such time period shall be deemed waived.

(2) Credits created pursuant to a development agreement with the city
entered into between the city and a developer from and after the effective date
shall be applied for no later than the time the development agreement is
approved by the city.

(H) The value of credits and the calculation of excess credits shall be
determined by the impact fees administrator, in writing, subject to appeal
pursuant to § 14-19-20.

() The value of credits for system improvements shall be computed as
follows:

(1) The value of cash contributions shall be based on the face value of
the cash payment at the time of payment to th2 city;

(2) The value of unimproved land or easements shall be:

(a) The fair market value of the land or easement prior to any
increase in value resulting from development approval demonstrated by an
appraisal prepared by an appraiser acceptable to the city; or

(b) The acquisition cost of the land or easement to the developer or
his/her predecessor in title or interest demonstrated by documentation
acceptable to the city.

(3) The value of system improvements shall be:

(a) The fair market value of the completed system improvement at
the time of acceptance by the city demonstrated by an appraisal prepared by

an appraiser acceptable to the city; or
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(b) The actual construction cost of the completed system
improvement, including planning and design costs, demonstrated by
documentation acceptable to the city.

(4) The value of system studies shall be the cost of the study
demonstrated by documentation acceptable to the city.

(5) An applicant for credits shall be responsible for providing at his/her
own expense the appraisals, construction and acquisition cost documentation
and other documentation necessary for the valuation of credits by the impact
fees administrator. The city shall not be obligated to grant credits to any
applicant who cannot provide such documentation in such form as the impact
fees administrator may require.

(6) In lieu of the appraisals referred to in divisions (I)(2)(a) and (I)(3)(a) of
this section, the impact fees administrator may accept an appraisal prepared
by an appraiser acceptable to the city that demonstrates the combined fair
market value of land, easements or completed improvements at the time of
acceptance by the city, less the increase in land value resulting from
development approval.

(7) The impact fees administrator may accept an appraisal that was
prepared contemporaneously with the original contribution, dedication or
construction of a system improvement if he/she determines that such
appraisal is reasonably applicable to the computation of the credit due.

(8) The impact fees administrator retains the right to obtain, at the city’s
expense, additional engineering and construction cost estimates and/or
property appraisals that may, at the impact fees administrator's option, be
used to determine the value of credits.

(J) Credits granted for system improvements and system studies shall be
applied as follows:

(1) No credit shall be provided for road or trail right-of-way dedication
after the effective date of this ordinance, since the cost of right-of-way has not
been included in the updated calculation of those fees.

(2) Credits shall be applied first to offset the impact fees otherwise due
for the development project for which the credit was granted. If the value of
the credit exceeds the impact fees otherwise due, the excess credits shall
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become the property of the applicant, subject to the requirements of §§ 14-19-
1 et seq.

(3) Credits shall only be applied to offset impact fees for projects within
the same service area for which the credit was granted. Credits shall not be
used to offset impact fees for other categories of system improvements or for
other service areas. However, credits can be applied within new service areas
if the improvement generating that credit is within that new service area.

(4) If an applicant is entitled to excess credits, the impact fees
administrator shall issue a certificate of excess credit to the applicant which
denotes the dollar amount of the excess credit, the category of system
improvement and service area to which the excess credit may be applied, the
name of the applicant as the original credit-holder, a description of the
development project for which the credit was granted and the year in which
the credit will become available. The certificate of excess credit shall be
signed by both the impact fees administrator and the credit-holder. The impact
fees administrator shall retain a copy of the certificate of excess credit and the
credit-holder shall be given the original certificate.

(5) Excess credits shall be freely transferable in accordance with the
provisions of §§ 14-19-1 et seq.

(6) The credit-holder of excess credits may do any of the following:

(a) Apply all or part of the excess credits to offset impact fees due for
new development for the same category of system improvements within the
same service area for which the credit was granted;

(b) Transfer all or part of the certificate of excess credits to another
person who shall become the credit-holder upon written notice to the impact
fees administrator, subject to the same rights and restrictions as the original
credit-holder, in addition to additional restrictions that apply to transferred
excess credits; and/or

(c) Request reimbursement from the city for all or part of the amount

of the excess credits from revenue generated by impact fees paid by new

- development for system improvements within the same service category and

service area for which the credit was granted.
(7) Excess credits shall be subject to the following restrictions:
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(a) Excess credits shall not accrue interest and shall not be
considered public money, public funds or public credit within the meaning of
ahy law or ordinance relating to public money, public funds or public credit.

(b) Excess credits shall not be reimbursed from the city's general
fund or from any other city funding source other than impact fees paid by new
development for system improvements within the same service category and
service area for which the credit was granted.

(c) The city shall, upon request from the credit-holder of excess
credits, after acceptance by the city of the project creating credits, provide
reimbursements for excess credits on a first in, first out basis and shall not be
obligated to provide reimbursements in the event there is no unencumbered
account balance in the city’s impact fee account for the appropriate service
category and service area.

(d) Except as otherwise provided in §§ 14-19-1 et seq., excess credits
shall not constitute a liability of the city, and the city shall not be obligated to
reimburse excess credits.

(e) Excess credits transferred from the original credit-holder may be
applied to offset up to 100% of the impact fees otherwise due from new
development for system improvements within the same service category and
service area for which the credit was granted.

(f) Excess credits must be applied for, used, sold, or redeemed, if at
all, within fifteen years after their issuance. Excess credits issued prior to
adoption of this ordinance shall be permitted to be used, sold or redeemed
within fifteen years after the adoption of this ordinance.

(9) Excess credits shall only be used, sold, or redeemed within the
same service area for which the credit was granted. However, excess credits
can be transferred within new service areas if the improvement generating the
credit is within that new service area. Excess credits shall not be used to
offset impact fees for other categories of system improvements or for other
service areas.

§ 14-19-20 ADMINISTRATIVE APPEALS.
(A)Notice of appeal; filing; fee. An applicant who chooses to appeal the

assessment or calculation of impact fees; determination of exemptions,
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credits, excess credits; or other decision of the impact fees administrator shall
submit a notice of appeal and payment of a nonrefundable processing fee to
the impact fees administrator or his/her designee within 30 days following the
date of the decision or determination of the impact fees administrator giving
rise to the appeal.

(B)Bond. If the notice of appeal is accompanied by a bond or other
sufficient surety satisfactory to the City Attorney, in an amount equal to the
impact fee assessed, the City Building Official or his/her duly designated
agent shall issue the building permit.

(C) Staying of impact fee collection; requirement. The filing of a notice of
appeal shall not stay the collection of the impact fee unless a bond or other
sufficient surety has been filed.

(D)Action by Environmental Planning Commission. Appeals shall be
considered by the Environmental Planning Commission in accordance with
the rules and regulations of that administrative body. Upon hearing such
appeals, the Environmental Planning Commission may affirm, change or
modify the decision of the impact fees administrator or, in lieu thereof, make
such other or additional determination as it deems proper. The decision of the
Environmental Planning Commission upon the appeal shall be in writing,
concurred in by a majority of the members present, which shall forthwith
transmit a copy of the decision to the applicant and to the impact fees
administrator.

(E) Appeal of Environmental Planning Commission’s decision. Either the
applicant or the impact fees administrator may appeal the decision of the
Environmental Planning Commission to the City Council within 30 days
following the decision of the Environmental Planning Commission.

(F) Final decision by City Council. The City Council shall consider the
appeal in accordance with the rules and regulations of that governing body.
The decision of the City Council shall, in all instances, be the final
administrative decision and shall be subject to judicial review in accordance
with applicable law.

§ 14-19-21 PROMULGATION OF RULES.
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(A) The Mayor is responsible for the promulgation of rules necessary to
fulfill the intent of §§ 14-19-1 et seq. Authorized rules shall be published in the
Development Process Manual and shall have the same effect as the provisions
within §§ 14-19-1 et seq. The following process shall be observed hereafter in
rulemaking pursuant to §§ 14-19-1 et seq.

(B)Prior to the adoption, amendment or repeal of any rule, the Mayor shall,
at least 30 days prior to the proposed action:

(1) Publish notice of the proposed action in a daily newspaper of
general circulation in the city; and
(2) Notify any person or group filing written request, such request to be
renewed yearly to assure notice of proposed action which may affect that
person or group, notification being by mail or other method to the last address
specified by the person or group. A fee may be charged those requesting
notice to cover reasonable city costs.
(3) The notice of proposed action shall:
(a) State the manner in which data, views or arguments may be
submitted to the Mayor by any interested person;
(b) Describe the substance of the proposed action or state the
subjects and issues involved; and
(c) Include specific reference to the division of this article under
which the rule is proposed.

(C)All interested persons shall be given reasonable opportunity to submit
data, views, and arguments concerning any proposed rule change. If the
Mayor finds that oral presentation is unnecessary or impracticable, the Mayor
may require that the presentation be made in writing. The Mayor shall
consider fully all submissions related to the proposed rule change. All
persons making a presentation, verbally or in writing, shall promptly be given
a copy of the decision, by mail or otherwise.

(D)Each rule or set of rules adopted is effective upon recording as an
adopted rule with the City Clerk and promulgated as an amendment of the
Development Process Manual or as specified in the rule itself.

(E) Regarding filing of rules and copying:
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(1) The Mayor shall promptly record with the City Clerk one copy of each
proposed rule, adopted final rule, or amendment or repeal thereof, including
all rules existing on the effective date of §§ 14-19-1 et seq.

(2) The Mayor shall promptly publish each final rule or amendment, or
repeal thereof, including all rules existing on the effective date of §§ 14-19-1 et
seq., as amendments to the Development Process Manual.

(3) The City Clerk shall maintain and update as necessary an index of
adopted rules on file in the Clerk’s office and shall make copies of the rules
available to the public. The City Clerk shall allow the public to make copies of
rules recorded in the Clerk’s office. A reasonable fee may be charged.

§ 14-19-22 EFFECT OF IMPACT FEE ON ZONING AND SUBDIVISION
REGULATIONS.

Sections 14-19-1 et seq. shall not affect, in any manner, the permissible use
of property, density of development, design and improvement standards and
requirements, or any other aspect of the development of land or provision of
capital improvements subject to the zoning and subdivision regulations of the
city, which shall be operative and remain in full force and effect without
limitation with respect to all such development.

§ 14-19-23 IMPACT FEE AS ADDITIONAL AND SUPPLEMENTAL
REQUIREMENT TO CITY REGULATIONS.

The impact fee is additional and supplemental to, and not in substitution of,
any non-financial requirements imposed by the city on the development of
land or the issuance of building permits. Payment of the impact fee shall not
waive or otherwise alter compliance with zoning or other city requirements. It
is intended to be consistent with and to further the objectives and policies of
the Comprehensive Plan and other city policies, ordinances and resolutions
by which the city seeks to ensure the provision of public facilities in
conjunction with the development of land.

§ 14-19-24 REVIEW AND AMENDMENT.

The advisory committee shall review, update and propose any amendments
to the land use assumptions and the impact fees at least every five years from
the effective date. The advisory committee shall be consulted during such

review and file its written comments concerning any amendments with the
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City Council. The City Council shall take action on any proposed amendments
consistent with the provisions of the Development Fees Act.
§ 14-19-98 ENFORCEMENT.

The enforcement of §§ 14-19-1 et seq. will be the responsibility of the
impact fees administrator and such city personnel as he or she may designate
from time to time.

§ 14-19-99 PENALTY.

The city shall have the power to sue in law or equity for relief in civil court
to enforce §§ 14-19-1 et seq. including, but not limited to, injunctive relief to
enjoin and restrain any person from violating the provisions of §§ 14-19-1 et
seq. and to recover such damages as may be incurred by the implementation
of specific corrective actions. Knowingly furnishing false information to the
city on any matter relating to the administration of §§ 14-19-1 et seq. shall
constitute an actionable violation. The impact fees administrator may revoke
or withhold the issuance of any building permit or other development permits
if the provisions of §§ 14-19-1 et seq. have been violated by the owner or
his/her assigns. Subject to applicable law, the city shall have the right to
inspect the lands affected by §§ 14-19-1 et seq. and shall have the right to
issue cease and desist orders, stop work orders and other appropriate
citations for violations.”

SECTION 3. SEVERABILITY CLAUSE. If any section, paragraph, sentence,
clause, word or phrase of this ordinance is for any reason held to be invalid or
unenforceable by any court of competent jurisdiction, such decision shall not
affect the validity of the remaining provisions of this ordinance. The Council
hereby declares that it would have passed this ordinance and each section,
paragraph, sentence, clause, word or phrase thereof irrespective of any
provision being declared unconstitutional or otherwise invalid.

SECTION 4. COMPILATION. Section 2 of this ordinance shall be
incorporated in and made part of the Revised Ordinances of Albuquerque,
New Mexico, 1994,

SECTION 5. EFFECTIVE DATE. This ordinance shall take effect five days
after publication by title and general summary.
X:\SHARE\Legislation\Twenty\O-38fsfinal.doc
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PASSED AND ADOPTED THIS 19th

DAY OF November , 2012

BY A VOTE OF: 6 FOR 3 AGAINST.

For: Cook, Harris, Jones, Lewis, Sanchez, Winter

Against: Benton, Gardufio, O’Malley

/ s A ;
Sk E doe

>
Trudy E. Jo‘rés, President

City Council

APPROVED THIS U DAY OF

Noveaber 2012

Bill No. FIS O-12-38

ATT

NaoY)
.ﬁ. P

Amv; Ba@yéy @

City Clerk"
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Impact Fees Regulations

Section 1. INTENT

The following Administrative Rules and Procedures shall guide the Impact Fees Administrator in
the administration of the City of Albuquerque Development Impact Fee Ordinance Enactment Nos.
0-2004-51, 0-2004-52, 0-2004-53, and 0-2004-54 (hereinafter referred to as the Impact Fee Ordinances,
and Resolution 04-159) that become effective July 1, 2005. These Administrative Rules elaborate upon
the administrative directions contained in the Impact Fee Ordinance and are intended to be used in
conjunction with the Impact Fee Ordinance in their implementation and administration.

Tables and forms are provided for use in determining the amount of the impact fee for each land
development activity. In construing these Rules, all words, phrases and terms contained here shall have
the same meaning as defined in the City of Albuquerque Impact Fee Ordinances in the New Mexico
Development Fee Act (§ 5-8-1 et seq., NMSA 1978) and the City of Albuquerque Subdivision Ordinance
and Zoning Code.

Section 2. ADMINISTRATIVE ORGANIZATION AND RESPONSIBILITY

A. Impact Fees Administrator

The Impact Fees Administrator is hereby authorized to interpret and enforce all provisions of
these Rules and the appropriate Impact Fee Ordinance of the City of Albuquerque and to carry out the
general administration of all impact fees enacted by the City of Albuquerque. The Impact Fees
Administrator shall have the responsibility to carry out the following:

1. When no equivalent type of land use is present in either the fee schedule or in the City's
Comprehensive Zone Code, or is a previously determined miscellaneous land use, the Impact
Fees Administrator shall establish a fee applicable to the most nearly equivalent type of land use
on the fee schedule.

2. When requested by the fee payer, the Impact Fees Administrator shall assess and certify the
impact fee applicable to a particular development using the procedures described in the
applicable Impact Fee Ordinance and in these Administrative Rules. The impact fee assessment
certification shall be valid for a period of four (4) years.

a. The Impact Fees Administrator shall calculate and assess the impact fee as follows:

i Determine the applicable service area;

ii. Determine the applicable land use category;
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Chapter 18 - Impact Fees Regulations

iii. Verify the number of dwelling units or the amount of gross floor area (whichever
is applicable) in the development; and

iv. Multiply the number of dwelling units or the amount of gross floor area,
whichever is applicable, by the applicable impact fee from the schedule in
Exhibit E.
b. If the assessment occurs at the time of preliminary plat or site plan approval, the

assessment may be estimated based on the applicable fee schedule and be finalized no
later than building permit.

3. With respect to an independent fee determination (see section 5.), the Impact Fees Administrator
shall:
a. Conduct a pre-application meeting with the applicant and representatives of appropriate

departments of the City;

b. Review the independent fee determination study for sufficiency, methodology, technical
accuracy and findings; and

e Establish the amount of the impact fee as a result of the independent study based on the
procedures described in the applicable Impact Fee Ordinance and in these Administrative
Rules.
4. The Impact Fees Administrator has sole authority to determine exemptions from a requirement to

pay an impact fee or reduction in the amount of the fee.

= The Impact Fees Administrator shall determine the availability of and the amount of any refund
of an impact fee.

6. The Impact Fees Administrator shall calculate the additional impact fee due in the event of
change of use, redevelopment, or modifications of an existing use.

7. The Impact Fees Administrator shall calculate and grant credits for contributions, dedications or
improvements that may be used to offset any impact fee otherwise due.

8. The Impact Fees Administrator shall maintain separate interest bearing accounts clearly

identifying the payor and category of capital improvements within the service area in which the
fee was collected.

9. A notice of impact fee assessment for the site shall be included on the final plat.

B. Other Departments

Other departments and offices of the City of Albuquerque shall provide advice, information, or
other such services upon the request of the Impact Fees Administrator.
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Chapter 18 - Impact Fees Regulations

Section 3. IMPOSITION OF IMPACT FEE

A, Feepayer

Any person who, after the effective date of the appropriate Impact Fee Ordinance, seeks to
engage in a new development by applying to the City of Albuquerque for any of the following permits
shall be required to pay an impact fee in the manner and amount set forth in the relevant ordinance and in
these Administrative Rules:

1. The issuance or extension of a building permit, or certificate of occupancy in the case of a
mobile home.

2. The issuance or extension of a permit that would allow the construction or installation of a
structure, including a mobile home.

B. Determination and Assessment of the Impact Fee

L; General. The amount of the impact fee shall be determined by the Impact Fees Administrator,
who shall receive assistance from other departments when necessary and appropriate. The
Impact Fees Administrator shall determine whether the method of fee determination is based on
the fee schedule contained in the appropriate Impact Fee Ordinance or by an independent fee
determination study. The calculation of exemptions, refunds, and credits, and the determination
of the net impact fee due shall also be the responsibility of the Impact Fees Administrator with
the assistance of appropriate City of Albuquerque Departments.

2, Assessment of Fee. The impact fee shall be assessed as follows:
EffecTIJE
a. For land that is platted or replatted on or after July 1, 2005, the impact fee shall be
assessed for new development no later than at the time the subdivision plat is recorded;
_ ESACTWedT
b. For land that received preliminary or final plat approval between December 10, 2004,

and July 1, 2005 and is not exempt pursuant to paragraph d. below, or for development
that occurs on existing lots of record, also not exempt pursuant to paragraph d., the
impact fee shall be assessed at the time of plan check or issuance of a building permit;

c. Development approvals resulting in vested rights acquired prior to December 10, 2004
shall not be subject to an impact fee. However, development approvals resulting in
vested rights acquired prior to December 10, 2004 shall be subject to an impact fee if a
building permit has not been procured within two (2) years of the effective date of the
Impact Fee Ordinances.

d. For the purpose of the Impact Fee Ordinances and these Administrative Rules, vested
rights shall mean development rights acquired and resulting from building permit
approval, final plat approval, preliminary plat approval, or EPC or DRB site plan for
subdivision or site plan for building permit approval obtained prior to the enactment date
(December 10, 2004) of the Impact Fee Ordinance. Vested rights arising from such
approvals shall expire if a building permit has not been issued within two (2) years from
the effective date of the Impact Fee Ordinance and the impact fee may be assessed and
collected thereafter.
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e No impact fee shall be collected on applications for building permits that are deemed
complete prior to July 1, 2005.
f. The fees in effect when an application for building permit is deemed complete are the
impact fees to be collected.
g The assessment of an impact fee shall be in writing and shall be valid for four years.
C. Payment Due [Collection Of Impact Fee]
L General. The impact fee shall be collected prior to issuance of a building permit. All payments

shall be made in the following manner:

a. Payment by approved credit card, personal or business check, cashier's check, or money
order payable to City of Albuquerque;
b. All payments are to be made at offices of the City of Albuquerque, Development and
Building Services Division of the Planning Department; and
G In lieu of monetary payment, up to 100% of an impact fee due may be paid by the use of
applicable credits as defined in Section 10.
2. Invalid Payment. In the event the payment of an impact fee subsequently proves to be invalid

due to insufficient funds, improper execution, or for any other reason, then the following actions
shall be taken:

The Impact Fees Administrator shall, within thirty (30) days of detection of such a

deficiency, notify the feepayer, the contractor, and the property owner by certified mail
that:

i. An impact fee amount is due by valid payment immediately upon receipt of said
notice; and

ii. Permits, inspections or certificates of occupancy will not be issued until the
amount is paid and, if not paid within thirty (30) days, the Impact Fees
Administrator shall have authority to instruct the City of Albuquerque Building
Department to stop all construction on the site until the payment is received.

No further building permits, construction permits, inspections or certificate of use and

occupancy (C.0.) shall be issued by the City of Albuquerque until the required impact
fee is paid; and

The amount due shall be the amount of the impact fee plus the amount charged by the
bank for the dishonored payment, plus a service charge as established by City of
Albuquerque.

3. Credits Prior to Completion. In the event the feepayer has received approval from the Impact
Fees Administrator for credits for construction of system improvements and the credits are to be
applied before completion of the improvements, the following requirements shall be met:
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a. The feepayer shall submit to the Impact Fees Administrator in the form attached as
Exhibit G an irrevocable letter of credit for an amount equal to 125% of the full amount
of the completion cost of the system improvements. The letter of credit shall be payable
to the City of Albuquerque and shall be approved by the City Attorney prior to
acceptance;

5. The feepayer shall procure a City Work Order for the construction of the creditable
improvements; which Work Order shall include:

i A performance and warranty bond shall be issued by a company registered in
and licensed to do business in the State of New Mexico, for the purpose of
securing faithful performance of the construction and to indemnify the City for
any damages associated with failure to satisfactorily perform construction, and
shall be effective for one (1) year after the City issues a certificate of completion
and acceptance;

il. The performance and warranty bond shall be reviewed and approved by the City
Attorney prior to acceptance of the bond by the Impact Fees Administrator; and

iii. The performance and warranty bond shall be renewed not later than sixty (60)
days prior to the renewal date. In the event of a notice to cancel or of intent not
to renew, the Impact Fees Administrator shall be entitled to declare a default and
make demand on the full amount of the bond.

Expiration of Building Permits

If a building permit expires, is revoked, or is voluntarily surrendered and is, therefore, voided and
no construction or improvement of land has commenced, then the feepayer shall be entitled to a
refund, without interest, of 97% of the impact fee which was paid as a condition for its issuance.
The City shall retain 3% of the fee for administrative costs. The feepayer must submit an
application for such a refund to the Impact Fees Administrator at least thirty (30) days prior to
the expiration of the permit. In the case of an expired permit which was obtained in whole or in
part by the use of credits, only that portion not paid by credits may be refunded. The feepayer
shall apply to the Impact Fees Administrator to reinstate the credits that were not utilized. Any
request to reinstate a credit must be made at the time of reapplication or it shall be deemed
waived.

If a refund has been received by the feepayer, the feepayer must pay the appropriate impact fee if
reapplication is made for a permit. If a permit expires and no refund has been issued, a feepayer
will not be required to pay the fee again if reapplication is made for the permit on the same lot,
parcel or tract unless the use or size of the structure has changed within the previous four (4)
years of the original assessment. In the event the use or size of the structure has changed, the
amount due would be the change in the amount of the fee based upon the new structure or use.

A credit for previous payment of an impact fee must be requested by the feepayer. Any credit
not so requested at the time of reapplication shall be deemed waived by the feepayer.
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4. A refund of the impact fee shall not be granted if the permit expires and construction has
commenced. In this case, the feepayer will not have to pay the impact fee if reapplication is
made for a permit for the same type and size of structure.

E. Private Security

No credit will be given against a public safety impact fee for the provision of private security
services or facilities.

F. Private Fire Protection or Rescue

No credit will be given against a public safety impact fee for the provision of private fire
protection or rescue services or facilities.

Section 4. DETERMINATION OF AN IMPACT FEE BASED ON FEE
SCHEDULES

A. Payment from Schedule

The amount of the impact fee shall be determined from the fee schedule attached as Exhibit E
and utilizing Exhibit B, Impact Fee Calculation Form:

If the type of land use is not specified in the fee schedule or in the City's Comprehensive Zone
Code, the Impact Fees Administrator shall apply the fee of the most nearly equivalent type of land use on
the fee schedule.

The Impact Fees Administrator shall be guided in the selection of a comparable land use type by
the City of Albuquerque Comprehensive Plan and the land development regulations of the City of
Albuquerque, including but not limited to the Comprehensive Zone Code and Subdivision Ordinance.

If a feepayer shall opt not to have the impact fee determined according to the fee schedule, then

the feepayer shall prepare and submit an independent fee determination study in accordance with the
appropriate Impact Fee Ordinance.

In the event that the sub-classification of a particular use of land into the classification
established by the Ordinance is unclear, the North American Industry Classification System, United
States, latest edition, shall be used as a guide.

B. Residential Heated Area

The amount of the impact fee for residential structures shall be based on the floor area of the
structure that is designed to be provided with heat and/or air conditioning and not on gross floor area of
the structure.
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C. Gross Floor Area

The amount of the impact fee for non-residential structures shall be based on the total floor area,
including basements, mezzanines and upper floors, if any, expressed in square feet and measured from
the outside surface of the outside walls.

D. Mixed Use Development

If a development includes both residential and non-residential uses, the impact fee is to be
assessed for each use based on the fee schedule and the results added together. If the owner can
substantiate that the impact of the mixed use project justifies a lower impact fee proportionate to the
impact reduction, then the Impact Fees Administrator may consider a proportionate reduction of the
impact fee. The Impact Fees Administrator is encouraged to utilize the Shared Parking section of the
Zoning Code, the ULI Shared Parking Standards, and the ITE Manual for guidance.

E. Mixed Use Structures

If a structure includes both residential and non-residential uses, the impact fee is to be assessed
for each use individually based on the relevant fee schedule and the results added together. If the owner
can substantiate that the impact of the mixed use project justifies a lower impact fee proportionate to the
impact reduction, then the Impact Fees Administrator may consider a proportionate reduction of the
impact fee. The Impact Fees Administrator is encouraged to utilize the Shared Parking section of the
Zoning Code, the ULI Shared Parking Standards, and the ITE Manual for guidance.

F. Shell Permit

Subject to the following qualifications, an impact fee shall not be assessed for tenant
development improvements. Builders will often apply for a building permit to construct the "shell" of a
building. Remodeling permits would be issued later to finish construction of the interior of the structure.
The impact fee shall be paid prior to the issuance of the building permit for construction of the shell. The
amount of the fee should be based on the intended land use as described by the builder. If a builder
applies for a "shell" permit and the intended land use is not known, the impact fee shall be assessed based
on that land use which generates the greatest impact and is allowed under the existing zoning for the lot
or parcel. If it is found during review of the application for a Tenant Improvement Permit that the actual
land use differs from the intended land use as described in the application, a determination shall be made
as to whether or not an additional impact fee is due based on the procedures for change of use. If so, the
additional impact fee shall be paid prior to the issuance of the Tenant Improvement Permit. If it is
determined that there has been an over-payment of an impact fee, a refund would become available
pursuant to the refund provisions of these Administrative Rules.

If a shell permit is deemed complete prior to July 1, 2005, and left unfinished, an impact fee shall
not be assessed at the time of reapplication of a shell permit. Subsequent change of use, redevelopment,
or modification of the structure may be subject to an impact fee based on the procedures for change of
use.

G. Change of Use

In the case of a change of use, redevelopment, or modification of an existing use which requires
the issuance of a building permit, the impact fee shall be based upon the net increase in the impact fee for
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the new use as compared to the previous use. The amount of the impact fee that is due as a result of the
change in land use shall be determined at the time the feepayer applies for a building permit. The impact
fee shall be paid prior to the issuance of a building permit for construction or remodeling.

Previous land use shall be the lawful land use physically existing on the effective date of the
ordinance or the current lawful land use. The feepayer shall furnish all documentation required by the
Impact Fees Administrator to determine the previous use.

Should the change of use, redevelopment, or modification result in a net decrease in the impact
fee, no refunds or credits for the impact fee previously paid shall be made.

If the change of land use does not require the issuance of a building permit, then there shall be no
requirement to pay an impact fee.

H. Accessory or Auxiliary Uses

Generally, no impact fee shall be assessed for accessory or auxiliary land uses, such as a
clubhouse or tennis court in an apartment complex, unless it can be established by the Impact Fees
Administrator that the land use constitutes an independent function. However, structures that meet the
definition of a "dwelling" in the City of Albuquerque Building Code are not exempted as accessory or
auxiliary uses.

I. House Moves and Mobile Home Moves

An impact fee shall be assessed for structures or mobile homes moved from one location to
another unless the structure or unit being moved is a replacement of an equivalent use at the new
location. If the structure or mobile home moved is replaced by an equivalent use at the old location, no
impact fee shall be due for the replacement use.

J. Recreational Vehicles (RVs)

The development of an RV site is the relevant regulatory issue for this Administrative Rule and
the administration of an impact fee.

K. Model Homes

Model homes on residentially zoned land shall be charged a residential impact fee. Model homes
on non-residentially zoned land shall be charged a non-residential impact fee.

L. Remodeling and Redevelopment

When a change of use, redevelopment or modification of an existing commercial use or building
requires a building permit, the impact fee shall be calculated based on the pro rata difference between
previous use and the proposed use.

Remodeling or additions to single family dwelling units shall not be subject to an impact fee.
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M. Miscellaneous Land Use Types

The Impact Fees Administrator shall maintain a list of the rulings made of any administrative
determination.

Section 5. INDEPENDENT FEE DETERMINATION

A. Option of the Feepayer

If a feepayer shall opt not to have an impact fee determined according to the fee schedule in
Exhibit E, then the feepayer shall prepare and submit an independent fee determination in accordance
with these Administrative Rules and the appropriate impact fee. Any submission not so made at the time
of building permit application shall be deemed waived.

The utilization of this option by the feepayer shall not exempt the applicant from paying the
impact fee prior to the issuance of a building permit.

B. Notice of Intent by Feepayer

The feepayer shall inform the Impact Fees Administrator of the feepayer's intent to utilize an
independent fee determination. The Impact Fees Administrator shall then schedule a pre-application
meeting with the applicant.

C. Pre-Application Meeting

Before beginning the independent fee determination study, the feepayer or the feepayer's
representative shall be given the opportunity to attend a pre-application meeting with the Impact Fees
Administrator. The purpose of the pre-application meeting is to discuss the procedures of the
independent fee determination study, the methodology to be employed, the standards to be met, and to
reduce the meeting to a letter of understanding.

Results, conclusions, and agreements reached at the pre-application meeting regarding
methodology, required forms or documentation, or procedures, which shall not constitute a waiver of
ordinance provisions, shall be placed in a letter of understanding by the Impact Fees Administrator
within fifteen (15) days from the pre-application meeting. A copy of this letter of understanding shall be
sent to the applicant. The agreements set out in the letter of understanding will expire in thirty (30) days
from receipt unless the applicant acknowledges acceptance of the agreements in writing to the Impact
Fees Administrator.

The applicant may waive the pre-application meeting. Any applicant who waives a
pre-application meeting has waived his/her right to administratively raise methodological or procedural
issues at a subsequent time.

D. Guidelines

1. The purpose of the independent determination study is to measure the impact of the development
in question on the roadway facilities, drainage facilities, parks, recreation, trails, open space
facilities, or the public safety facilities of the City of Albuquerque.
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2. An independent fee determination study must address the expected impact of the development
over the projected life of the structures on the system improvement. Any claim that the use or
occupancy of the structures within the development will be different from normal use or
occupancy must be supported by the appropriate zone change or other appropriate documentation
that will support the claim.

3 The independent fee determination study shall follow the methodologies and formats which are
agreed upon during the pre-application meeting and be in accord with any documentation or
methodology required by these Administrative Rules and the appropriate Impact Fee Ordinance.

4. The independent fee determination study shall be prepared and presented by qualified
professionals in good standing in their respective fields. The methodology shall be consistent
with best professional practice and support the central claim of the study. The study shall
provide all necessary supporting documentation and information. Failure to adhere to best
professional standards is a basis for rejection of the study. The applicant's submission must be
certified that the study complies with best professional practices.

5. The applicant shall submit the independent study to the Impact Fees Administrator.

6. The applicant shall provide the Impact Fees Administrator with the name, address and telephone
number of the property owner, the professional preparing the study, and the applicant.

E. Sufficiency Determination

1. The Impact Fees Administrator will review the independent fee determination study for
sufficiency, methodology, technical accuracy and findings. The Impact Fees Administrator shall
have thirty (30) days to review the study and to inform the applicant, in writing, of any
deficiencies or defects in the study, or to find the study complete and acceptable. A notice of
acceptance or non-acceptance shall be mailed to the applicant. In the event that the notice is not
given within thirty (30) days, the study shall be considered complete and acceptable.

2, Upon receipt of a notice of non-acceptance, the applicant may modify or supplement the study
and resubmit a modified study. The Impact Fees Administrator will consider the independent fee
determination study to be withdrawn and the letter of understanding expired if the Impact Fees

Administrator does not receive a response from the applicant within thirty (30) days of receipt of
the above notice.

3. Upon receipt of a response or resubmittal of the study, the Impact Fees Administrator shall have
thirty (30) days to review the resubmittal or response and notify the applicant of any defects or
deficiencies in the submission. If the Impact Fees Administrator finds deficiencies or defects in a
resubmitted study, notice of such deficiencies or defects shall be provided as in paragraph 2.
above. If the feepayer disagrees with the findings or decisions of the Impact Fees Administrator,
the feepayer may appeal the decision as outlined in the applicable ordinance.

F. Determination of Impact Fee

The determination of the amount of the applicable impact fee shall be made by the Impact Fees
Administrator based on review of a complete and acceptable independent fee determination study.
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G. Effective Date
The effective date for an impact fee assessed by an independent fee determination study shall be
the date at which the Impact Fees Administrator issues a notice of acceptance for the independent fee
determination. The independent fee determination shall be valid for four (4) years.

H. Application for Permit

It shall be the responsibility of the feepayer, at the time of application for a building permit, to
present the approved independently determined fee as approved by the Impact Fees Administrator.

Section 6. COLLECTION AND DEPOSIT OF THE IMPACT FEE

A. Road (Transportation) Impact Fee

1. Service areas. There are currently eight (8) Road (Transportation) Service Areas within the
incorporated area of City of Albuquerque.

2. Deposit of the impact fee. All road impact fees collected shall be properly identified by road
development impact fee service area and promptly transferred for deposit in the appropriate Road
Development Impact Fee Fund to be held in a separate account until expended or encumbered in
accord with these Rules and the Development Impact Fee Ordinance.

B. Drainage (Stormwater) Impact Fees

1. Service areas. There are currently five (5) Drainage (Stormwater) Service Areas within the
incorporated area of City of Albuquerque.

2, Deposit of the impact fee. All drainage impact fees collected shall be properly identified by
drainage development impact fee service area and promptly transferred for deposit in the
appropriate Drainage Development Impact Fee Fund to be held in a separate account until
expended or encumbered in accord with these Rules and the Development Impact Fee Ordinance.

C. Park and Recreation Impact Fees

L. Service areas. There are currently seven (7) Park and Recreation Development Impact Fee
service areas within the City of Albuquerque.

2 Deposit of the impact fee. All park and recreation impact fees collected shall be properly
identified by park and recreation development impact fee service area and promptly transferred
for deposit in the appropriate Park and Recreation Development Impact Fee Fund to be held in a
separate account until expended or encumbered in accord with these Rules and the Development
Impact Fee Ordinance.

D. Public Safety Impact Fees

I Service areas. There are currently two (2) Public Safety Impact Fee Service Areas.
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2.

Deposit of the impact fee. All public safety impact fees collected shall be properly identified
and promptly transferred for deposit in the appropriate Public Safety Impact Fee Fund to be held
in a separate account until expended or encumbered in accord with these Rules and the
Development Impact Fee Ordinance.

Section 7. USE OF IMPACT FEE FUNDS

A.

Purpose

Funds collected from Road, Drainage, Public Safety and Parks and Recreation, Trails and Open

Space development impact fees shall be used for the purpose of acquiring and/or making systems
improvements to Drainage Facilities, Public Safety Facilities, Parks Recreation, Trails and Open Space
Facilities and Roads Facilities under the jurisdiction of the City of Albuquerque, the State of New
Mexico, or other political subdivisions, and shall not be used for maintenance or operations.

B.

L.

System Improvements

At least once each fiscal year the Impact Fees Administrator shall present to the City Council a
report describing the amount of development impact fees collected, encumbered and used, and a
proposed Component Capital Improvement Program for system improvements, which assigns
funds, including any accrued interest, from the several Development Impact Fee Fund accounts
to specific system improvement projects and related expenses. Monies, including any accrued
interest, not assigned in any fiscal period shall be retained in the same Development Impact Fee
Fund account until the next fiscal period except as provided by the refund provisions of this rule
and the Development Impact Fee Ordinance.

Funds shall be used exclusively for acquisitions, expansions, or capital improvements on the
City's Component Capital Improvements Plan and within the Development Impact Fee Service
Area from which the funds were collected.

In the event that bonds or similar debt instruments are issued for advanced provision of capital
facilities for which development impact fee may be expended, development impact fee may be
used to pay debt service on such bonds or similar debt instruments to the extent that the facilities
provided are of the type described in subparagraphs 1. and 2. above.

In the event a developer enters into an agreement with the City to construct, fund or contribute
system improvements so that the amount of the credit created by such construction, funding or
contribution is in excess of the development impact fee otherwise due, the developer shall be

reimbursed for such excess construction funding or contribution from development impact fees

paid by other developments located in the service area which is benefitted by such
improvements.

Only impact fees collected may be used to provide refunds.

Funds shall be considered expended on a first in, first out basis by the date received.
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Section 8. REFUNDS

18-13

Refund for Failure to Construct or Provide Service

The current owner of record of property on which an impact fee has been paid shall be entitled to
a refund of the fee if the construction of the improvements for which the fee was paid are not
completed and available to provide service within seven (7) years from the date of payment of
the impact fee.

The current owner shall submit a written request for refund to the Impact Fees Administrator
within one (1) year of the date giving rise to the right to claim a refund. Failure to make a
written request within one (1) year shall constitute a waiver of the right to receive a refund.

a. The current owner shall provide evidence of ownership in the form of a deed or title
report;
b. The Impact Fees Administrator shall make a written decision on the request for refund

within thirty (30) days;

C. If a refund is due to the current owner of record, the City shall issue a refund payment
within thirty (30) days of the written decision;

d. If the Impact Fees Administrator determines that a refund is not due, the current owner of
the property may appeal the decision of the Impact Fees Administrator to the City's
Environmental Planning Commission within thirty (30) days of the written decision;

& The refund shall bear interest calculated from the date of collection of the impact fee to
the date of refund as set forth in Section 56-8-3 NMSA, 1978; and

f. Refunds shall be made on a first in, first out basis by the date received. Prior to making a
refund, the Impact Fees Administrator shall notify all eligible fee payers by certified mail
of the opportunity to make application for a refund.

The Impact Fees Administrator shall review the impact fee revenues collected and expenditures
made by service area seven (7) years following the effective date and annually thereafter. If
revenues exceed expenditures by more than ten percent (10%), the City shall refund a pro rata
share of the difference to the owner of record of each property for which an impact fee has been
paid within the previous seven (7) years in the service area due a refund.

Refund of Excess Credits

If excess credits have not been utilized, the credit holder may request a refund of the excess
credits, which refund shall not include interest.

Application for refund of excess credits must be made at least ninety (90) days prior to expiration

of the excess credit. Failure to apply for refund within ninety (90) days prior to expiration shall
constitute a waiver of the credit holders right to reimbursement.
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3s The Impact Fees Administrator shall refund excess credits on a first in, first out basis by the date
received. Prior to making a refund of excess credits the Impact Fees Administrator shall notify
all eligible excess creditholders by certified mail of the opportunity to redeem any excess credits.

4. The Impact Fees Administrator shall not be obligated to provide a refund of excess credits in the
event there is no unencumbered account balance in the City's impact fee account for the
applicable service category and service area.

C. Overpayment

A refund, without interest, will be made if it is determined by the Impact Fees Administrator that
an overpayment of an impact fee has occurred. Refunds under this section shall not be made more than
one (1) year after overpayment of the impact fee has been determined.

D. Underpayment

In the event the Impact Fees Administrator determines that an underpayment of an impact fee has
occurred through error or misrepresentation by the feepayer, the Impact Fees Administrator may revoke
inspections or withhold the issuance of any building permit or certificate of occupancy, or shall have the

power to sue in law or equity as may be provided by law for relief in civil court to enforce the correct
payment of the fee.

Section 9. EXEMPTIONS

A. Must Be Claimed by Feepayers

An exemption must be claimed by the feepayer no later than 30 days prior to the time of
application for a building permit. Any exemption not so claimed shall be deemed waived by the
feepayer. Applicants whose requests for exemptions from an impact fee are rejected may appeal the
decision within thirty (30) days of the decision as outlined in the applicable Impact Fee Ordinance.

B. Total Exemptions
55 The following shall be exempted from payment of all impact fees:

a. Alteration of an existing building or use of land where the existing use of the property is
not changed and there is no additional enclosed or open area in non-residential
structures.

b. The construction of accessory or auxiliary buildings or structures incidental to a dwelling

unit on a residential property.

(o Replacement of a lawfully permitted building, mobile home, recreational vehicle, trailer
or structure with a new unit, building or structure of the same type, use and size. If the
existing unit, building, or structure is torn down, destroyed by fire or other natural
disaster, or otherwise eliminated or moved off the site, or if the original structure is
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converted to a utility building. garage, or other non-residential or non-commercial use
the replacement structure will be exempt from the payment of an impact fee. The permit
applicant shall document such replacement.

d. An amendment to a development approval provided that the amended development
approval does not increase the number of service units.

2. In applying for the above-mentioned exemptions, it shall be the applicant's responsibility to
furnish, as required by the Impact Fees Administrator, all materials and information necessary to
validate the exemption which may include the following:

a. Current survey of the property by a registered professional licensed surveyor;
b. Old and new construction plans;
6 Official certificate of occupancy;
d. Certified ;tatemems from owner stating past and proposed land use;
e. Utility bills or receipts; and
f. Property tax records.
C. Exemption Based on Error or Misrepresentation

Exemptions from payment of an impact fee based on error or misrepresentation by the feepayer
shall be subject to the provisions found in Section 8.D. of these Rules.

D. Building Permit Applications Deemed Complete

Applications for building permits, which have been filed and deemed complete prior to July 1,
2005, shall not be subject to an impact fee. All other fees shall be applicable to the issuance of building
permits.

Section 10. CREDITS

A. General Conditions

An applicant may obtain credit for up to 100% of an impact fee otherwise due or to become due
by offering to dedicate land, contribute cash, and/or construct improvements for City CCIP projects.
Applicants shall file an Impact Fee Credit Application, Exhibit C, with the Impact Fees Administrator.
Any application for credit must be made and determined prior to the time of application for a building
permit or issuance of a work order. Any claim not so made shall be deemed waived. Excess credits shall
only be granted for the same category of system improvements and within the same service area for
which the impact fee was imposed. The authority to determine credit lies exclusively with the Impact
Fees Administrator. . In every case impact fee credits shall be calculated so as to be consistent with
Section 5-8-15 NMSA, 1978.
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1. Credits may be granted subject to the following conditions:

a. Impact fee credits will not be authorized until they are memorialized in a Development
Agreement between the City and the Developer for Impact Fee Credits;

b. Payments made or construction of system or off-site improvements between July 1, 2002
and July 1, 2005, provided the system or off-site improvements are on the City CCIP;

c Payments made or construction of system improvements after June 10, 2005, provided
the system improvements are on the City CCIP;

d. Credits shall only be granted for the value of system improvements listed on the City
CCIP, including the value of any system studies;

¢ For CCIP roadway facility projects, dedicated ROW in excess of 86 feet (more than 43
feet dedicated on either side of the center line) is eligible for CCIP credit;

fi Credits shall only become effective in the year the project appears on the City's CCIP;

g Credits shall be applied first to offset the impact fee otherwise due for the development

project for which the credit was granted; and

h. Upon approval of the impact fee credit application by the Impact Fees Administrator, the
Impact Fees Administrator shall issue a certificate of credit to the applicant in the form

attached as Exhibit J.
% No credit shall be given for:
a. Private improvements;
b. Project improvements (as defined by the Development Fees Act and the Impact Fee

Ordinances). For CCIP roadway facility projects, roadway construction in excess of the
project improvements required by the city development process is eligible for impact fee
credit. Lanes eligible for impact fee credit will be confirmed by the Impact Fees
Administrator prior to the execution of the Development Agreement for Impact Fee
Credit.

i System improvements (as defined by the Development Fees Act and the Impact Fee
Ordinance) that are not accepted by the City; and

d. Construction of improvements or conveyance of land for which consideration has
previously been given by a governmental body.

B. General Documentation and Procedures

An offer to make a payment, construct capital improvements or dedicate land in lieu of paying
the impact fee shall be made in an application filed with the Impact Fees Administrator identifying the
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capital improvement and/or land dedication for which credits are requested. If the City of Albuquerque
accepts such an offer, whether the acceptance is before or after the effective date of the appropriate
Impact Fee Ordinance, the credit shall be determined and provided in the following manner:

L. Amount of credit requested. The applicant shall specify the dollar amount of the credit
requested. The costs claimed by the applicant as the basis for the credit requested shall be no
more than the actual costs or the fair market value as determined by the Impact Fees
Administrator.

88 ]

Documentation. It is the obligation of the applicant to submit written determination, to the
satisfaction of the Impact Fees Administrator, that supports the amount of the credit requested
and indicates the basis on which the amount requested was calculated.
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Submittals for construction credits. Prior to site plan, preliminary plat or Work Order
approval, the applicant shall enter into a Development Agreement for Credits, in the form
attached as Exhibit F, with the City as a condition for the granting of the credits. The
Development Agreement for Credits shall establish:

a.

b.

The value of the credits;

The method by which the credits shall be valued;

A requirement that the improvement be completed to applicable City standards;
A construction completion deadline for the improvements;

Public liability insurance of at least $1,000,000 per occurrence for which the City is an
additional insured; and

A labor and material payment bond and a performance and warranty bond in favor of the
City.

An applicant claiming credit for the construction of eligible system improvements and/or land
dedication shall procure a City approved Work Order and provide the following information to
the Impact Fees Administrator during development review or prior to application for the issuance
of building permits:

Construction of system improvements. The credit applicant shall submit a project
description in sufficient detail with an engineer's cost estimate prepared by a professional
engineer, to allow the Impact Fees Administrator to verify the cost estimates. The
engineer's estimate shall include:

i Construction costs including NM gross receipts tax;

il. Design costs;

iii. Land acquisition costs;

iv. Testing, survey and inspection costs; and

V. In no case shall the cost for design, engineering, testing, surveying, inspections,

and overhead constitute more than 17% of the construction credit granted.

Land dedication. A credit applicant requesting credit for land dedication for approved
improvements, shall present the following, as applicable:

i An approved subdivision plat;
ii. A warranty deed to convey title to the appropriate governmental body;

iii. A title policy issued by a title insurance company in good standing and
authorized to do business in New Mexico;
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iv. A certified copy of the most recent assessment of the property for tax purposes;

\2 A certified statement from the county treasurer certifying that all property taxes
are current and paid;

Vi. A property appraisal prepared by qualified professionals approved by the City.
In preparing their reports, appraisers shall value the land prior to any increase in

value resulting from the development approval; and

vii. Confirmation that the land to be dedicated is included in the City's CCIP.

5. Change orders. No increase in the amount of approved credit will be authorized unless it is
determined during actual construction of the agreed-to improvements that change orders are to be
made incurring additional expense for items that are necessary and are not shown on the
approved plans and estimates previously furnished to the Impact Fees Administrator. It shall be
the feepayer's responsibility to obtain prior approval from the Impact Fees Administrator before
all such change orders are made. All requests for an increase of the approved credit shall include
all documentation required by the Impact Fees Administrator.

6. Acceptance of construction for credit. Credit against the impact fee otherwise due will not be
provided until:

a.

August 2005

The construction is completed and accepted by the City as shown by a certificate of
completion and acceptance signed by the City Engineer;

As-built record drawings are submitted to the City and certified by a New Mexico
registered engineer;

A suitable performance, maintenance or warranty bond or irrevocable letter of credit is
submitted to and approved by the City Attorney; or

In the case of 6.f. below, upon completion of the agreed-to construction improvements
and upon acceptance by the appropriate governmental authority pursuant to 6.a. above,
the bond may be reduced to an amount and a time period as provided for by the City to
cover a maintenance period for the improvements;

All design, construction, inspection, testing, bonding and acceptance procedures are in
strict compliance with the then-current City ordinances and policies, as they may be
applicable; and

Credit may be provided before completion of specified improvements if the feepayer
posts a financial guaranty for the costs of such construction in the form of an irrevocable
letter of credit to be posted with the City in an amount determined by the Impact Fees
Administrator equal to 125% of the full cost of construction. In the event of cancellation
of the financial guaranty, notice of intent to cancel or not to renew must be given to the
Impact Fees Administrator no later than sixty (60) days prior to the renewal date. In
such event of a notice to cancel or of intent not to renew, the Impact Fees Administrator
shall be entitled to declare a default and collect the full amount of the financial guaranty.
The financial guaranty shall be in the form attached as Exhibit G.
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If the construction project will not be completed within two (2) years of the execution date of the
Development Agreement for Impact Fee Credits, the amount of the financial guaranty shall be increased
by 10% compounded for each year of the life of the financial guaranty. The financial guaranty shall be
reviewed and approved by the City Attorney prior to acceptance of the financial guaranty by the City.

In the event that: (1) the City receives notification from the guarantor that the financial guaranty
is being canceled before all agreed-to improvements have been completed and accepted by the
appropriate governmental body; or (2) the City determines that terms of the agreement for construction as
set forth in the financial guaranty are not being complied with, then the City shall, in accordance with the
terms of the financial guaranty, make demand on the financial guaranty and collect the full amount of the
financial guaranty to be used for completion of the agreed-to improvements and other expenses. If the
cost incurred by the City to complete the improvements exceeds the amount received from the financial
guaranty, the City shall have the right to sue in law or equity to recover the difference.

T Acceptance of land dedication for credit. Credits for land dedication shall be granted when the
following procedures have been completed and title to land has been delivered and accepted by
the appropriate governmental body and recorded in the Bernalillo County Clerk's Office.

a. The delivery to the Impact Fees Administrator of a deed, with sufficient funds to pay all
costs of transfer of title, including the recording of a subdivision plat if required;

b. The escrow or payment of taxes prorated to the date of closing; and
c: The issuance of a title insurance policy subsequent to recording of the deed and escrow
of taxes.
8. Transferability of credits. Impact fee credits may be transferable from one project or

development to another if provided for in the Development Agreement for Impact Fee Credits
with the City of Albuquerque.

9. Withdrawal of offer by applicant. Any person who offers land and/or improvements in
exchange for credits may withdraw the offer of dedication at any time prior to the execution of
the Development Agreement and pay the full impact fee required by the appropriate Impact Fee
Ordinance.

10. The value of credits granted for approved construction will be establi b, act F

Administrator and will be based on actual construction costs as defined and approved in the
City's Work Order Close-Out Process. Should the developer request credits in advance of the
actual construction of the improvements and post a financial guarantee to secure 125% of the
estimated value of the credits, the Impact Fees Administrator will review the actual construction
costs to ensure the value of the work meets or exceeds credits granted. The Agreement and
Financial Guarantee will be released once the work has been accepted by the City and the value
of credits has been confirmed by the Impact Fees Administrator. Should the value of the work
established through the City's Work Order Close-Out Process exceed the value of the estimated
credits granted, the developer may request an increase in credits granted for a project from the
Impact Fees Administrator.
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Should the value of the work established through the City's Work Order Close-Out Process be

less than the value of the estimated credits granted, the Impact Fees Administrator shall, at his option, be
able to directly draw from the financial guarantee for the difference in those amounts.

C.

I

Excess Credits

If the value of the credits exceeds the amount of impact fee otherwise due, the applicant shall be
entitled to excess credits and the Impact Fees Administrator shall issue a Certificate of Excess
Credits in the form attached as Exhibit D to the applicant. The Certificate of Excess Credits
shall state:

a. Dollar amount of the excess credits;

b. The system improvement category;

o Service area to which the excess credits may be applied;

d. Name of the applicant as the original credit holder;

e. Description of the Component Capital Improvement Plan Project for which the excess

credits were granted; and
f. The year(s) in which the excess credits may be applied.

The Certificate of Excess Credits shall be dated, executed and notarized by the Impact Fees
Administrator and the applicant.

Excess credits shall only be applied for the same category of system improvements and within
the same service area for which the impact fee was imposed.

Excess credit and credits shall be freely assignable provided notice to Impact Fees Administrator
is provided prior to the assignment. The Notice of Assignment of Credits to the Impact Fees
Administrator shall be in the form attached as Exhibit H.

Excess credits shall not accrue interest.

The Impact Fees Administrator shall upon request of the excess credit-holder reimburse excess
credits on a first in, first out basis. The Request for Reimbursement of Excess Credits shall be in
the form attached as Exhibit I. The Impact Fees Administrator shall not be obligated to provide
reimbursement in the event there is no unencumbered account balance in the City's impact fee
account for the applicable service category and service area.

Excess credits must be used or redeemed within seven (7) years of the effective date of the
excess credits. Excess credits not used or redeemed within seven (7) years of the effective date
shall expire.
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Section 11. WAIVERS AND REDUCTIONS

A. Affordable Housing

1; Ownership Housing

a.

18-21

Definition of affordable: On the first working day of each fiscal year, the Department of
Family and Community Services, or its successor department, shall issue a determination
of housing affordability based on the purchase price of a home. An affordable purchase
price will be defined as what is affordable for a hypothetical household of four persons at
80% of Median Family Income (MFI), adjusted for family size as determined by the U.S.
Department of Housing and Urban Development, if that household spends 30% of
household income on housing costs and assumes a conventional mortgage at the Freddie
Mac 30 year mortgage annual percentage rate published in the week prior to July 1.

Impact fees shall be waived completely on building permits for new housing units, that
meet the definition of affordability, after the fee waiver, and are located in Metropolitan
Redevelopment Areas, Planned Village Development Zones and Infill Development
Zones.

In mixed income projects, 60% of the impact fees will be waived for affordable units that
are located outside of the areas where impact fees are waived completely. In
determining whether a development qualifies as a mixed-income project under R-04-159,
the percentage of units that meet the definition of affordable, after the fee waiver, is at
least 20% and not more than 50% of the total number of units in the development and
also where at least 50% of the units have a sales price that is above the determination of
housing affordability.

Finalization of impact fee waivers for affordable housing will be contingent upon an
approved certification by the City of Albuquerque that documents the unit was purchased
by an income qualified buyer at a price that does not exceed the determination of housing
affordability and before closing can provide documentation that the loan is structured in
such a way that the buyer is not making monthly payments greater than of their
household income. Documentation of purchaser income will be completed by the
mortgage lender on forms provided by the City and approved by the Department of
Family and Community Services.

A deed restriction, or another mechanism for the amount of the waived impact fee, will
be placed on the property when the developer can provide an executed purchase
agreement for a house price that falls within what has been defined as affordable. Before
closing on the property, the mortgage lender will provide documentation to the
Department of Family and Community Services that the buyer is at or below 80% of MFI
and is not paying more than 30% of their household income on the first mortgage. Once
the City has reviewed and approved this documentation, the deed restriction or other
mechanism will be released five years (5) after the closing date. If the buyer cannot be
shown to meet the income guidelines defining affordability, the developer will be
responsible for paying the impact fees to the City in order to release the deed restriction
or other mechanism.
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2:

B.

Rental Housing

Definition of affordable: On the first working day of each fiscal year, the Department of
Family and Community Services or its successor department shall issue a determination
of affordability for rental housing calculated on the monthly rental costs for a housing
unit occupied by a household at 60% and 80% of MF1 adjusted for family size, as
determined by the U.S. Department of Housing and Urban Development, paying 30% of
monthly income on housing costs. In making this calculation, household size shall be
converted to number of bedrooms per rental unit as follows:

Household Size Bedrooms
1 & 2 Persons 1
3 Persons 2
4 Persons 3
5 Persons 4

Impact fees will be waived for rental housing only for those projects developed under an
agreement with an agent of local, state, or federal government which requires that a
specified number of units be available at affordable rents only to households at or below
60% of MFI for a period of no less than fifteen (15) years. The agreement must specify
the income test used to identify renters that qualify for affordable units.

Impact fees for mixed income projects in adopted centers and corridors shall be waived
completely proportionate to the percentage of units affordable to households at or below
60% of MFI adjusted for household size. For mixed income projects not located in
adopted centers and corridors, 60% of impact fees will be waived proportionate to the
percentage of units affordable to households at or below 60% of MFI adjusted for
household size. To qualify for a waiver of impact fees for a mixed income project, the
affordable units (at 60% MFI) must be at least 20% and not more than 40% of all units in
the project. In addition, the agreement must specify that at least 30% of the units will be

at rents at or above the determination of affordability for households at 80% MFI
adjusted for family size.

For rental projects that are not part of a mixed-income project, as defined in R-040-159,
impact fees will be waived in proportion to the percentage of affordable units that will be
reserved for households at or below 30% of MFI adjusted for family size.

FAA Jurisdiction

Any development under the jurisdiction of the Federal Aviation Administration Grant

Assurances shall not be subject to an impact fee.
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C. Jobs - Housing Balance

For every new building developed for the following uses, the Roadway Facilities Impact Fee will
be reduced in the SW Mesa, W Mesa and the NW Mesa service areas as follows:

Industrial or Manufacturing 70% reduction
Institutional 60% reduction
Office 50% reduction
Lodging, Retail, or Quality Restaurant* 30% reduction

*A quality restaurant is a high quality, full-service eating establishment with turnover rates
usually of at least one hour or longer. Quality restaurants generally do not serve breakfast; some
do not serve lunch; all serve dinner. This type of restaurant usually requires reservations and is
generally not part of a chain.

D. Development in Metropolitan Redevelopment Areas

Nonresidential development within Metropolitan Redevelopment Areas (MRA) that conforms to
the MRA and any sector development or area plan applicable within the MRA shall no be subject to
impact fees.

E. Economic Development

Development that has received City Council approval for or subject to Industrial Revenue bonds,
Metropolitan Redevelopment Bonds, or the local Economic Development Act (Section 5-10-1 ef seq.
NMSA, 1978), where an economic impact analysis has been conducted that indicates a positive economic
impact on the City shall not be subject to an impact fee.

Section 12. AMENDMENTS

All additions or changes to these Administrative Rules shall be subject to review and approval
pursuant to the Development Process Manual process as agenda items during the regular meetings of the
Development Process Manual Executive Committee. Copies of these Administrative Rules as revised
and approved by the Mayor shall be made available to all City Staff who administer impact fees and shall
be made available to members of the general public, upon request, at designated locations in the City of
Albuquerque.

18-23 August 2005



Chapter 18 - Impact Fees Regulations

EXHIBIT A

CITY OF ALBUQUERQUE

[RESERVED]
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EXHIBIT B
IMPACT FEE CALCULATION FORM

CITY OF ALBUQUERQUE

SECTION 1I:
/
Property Owner/Applicant Contractor
/ /
Building Permit Number Permit Type lot size (Acres)
/
Legal Description Job Address

The impact fee calculated herein has been determined based on the fee schedule adopted in Roadway
Facilities Impact Fees Ordinance, Drainage Facilities Impact Fees Ordinance, Park, Recreation, Trails
and Open Space Facilities Ordinance and the Public Safety Facilities Impact Fee Ordinance. This form is
authorized only for those building projects expressly identified above. Changes or modifications to the
building referred to above or amendments to the impact fee schedule contained in City of Albuquerque
Development Impact Fee Ordinance shall render this calculation form null and void.

ANY CLAIM FOR CREDIT OR EXEMPTION MUST BE MADE NO LATER THAN THE TIME
OF APPLICATION FOR A BUILDING PERMIT OR PERMIT FOR MOBILE HOME
INSTALLATION. ANY CLAIM NOT SO MADE SHALL BE DEEMED WAIVED.

PARKS, RECREATION, TRAILS AND OPEN SPACE FACILITIES IMPACT FEE

Residential Only
Service Area (See Exhibit E):

Impact Fee / Service Unit (See Exhibit E):
Service Unit (SU) = 1000 SF of heated area

Square feet of residential heated area=

Number of Service Units (SUs) = Heated area SF / 1000 SF =

Park and Recreation Impact Fee = Number of SUs * Impact Fee / SU = $
Impact fee on the effective date (6/10/05) = 34% * Impact Fee = $
Impact fee six months after the effective date (12/10/05) = 67% * Impact Fee = §
Impact fee eighteen months after the effective date (12/10/06) = 100% = $
Credits (Attach copy of approved Impact Fee Credit Application) = $
Total Impact Credits = $
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PUBLIC SAFETY FACILITIES IMPACT FEE

Residential

Service Area (See Exhibit E):
Impact Fee / Service Unit (See Exhibit E):
Service Unit = 1000 SF heated area
Square feet of heated area:
Number Service Units (SUs) = Square feet of heated area / 1000 SF =

Public Safety Impact Fee = Number of SUs * Impact Fee / SU = $

Impact fee on the effective date (6/10/05) = 34% * Impact Fee =
Impact fee six months after the effective date (12/10/05) = 67% * Impact Fee =
Impact fee eighteen months after the effective date (12/10/06) = 100% =

& &5 5

Credits (Attach copy of approved Impact Fee Credit Application) = $
Total Impact Credits = $

Non-Residential (Retail/Office/Industrial/Institutional)
Land Use:

Service Area (See Exhibit E):
Impact Fee / Service Unit (See Exhibit E):

Service Unit (SU) = 1000 SF gross floor area

Square feet of Gross Area:

Number Service Units (SUs) = Square feet gross floor area / 1000 SF =

Public Safety Impact Fee = Number of SU's * Impact Fee / SU = $

Credits (Attach copy of approved Impact Fee Credit Application) = $
Total of Impact Credits = $

Impact fee on the effective date (6/10/05) = 34% * Impact Fee =
Impact fee six months after the effective date (12/10/05) = 67% * Impact Fee =
Impact fee eighteen months after the effective date (12/10/06) = 100% =

© A &2

Credits (Attach copy of approved Impact Fee Credit Application) =
Total Impact Credits =

&9 &5

ROADWAY FACILITIES IMPACT FEE

Recreation (Racquet Club/Health Club/Spa/Dance Studio), Institutional (Hospital/Church). Office

Retail, Industry
Land Use:

Service Area (See Attachment E):
Impact Fee / Service Unit (See Attachment E) =
Service Unit (SU) (See Attachment E) = 1000 SF gross floor area
Square feet of gross floor area=
Number Service Units (SUs) = Gross floor area SF / 1000 SF =

Roadway Facilities Impact Fee = Number of SU * Impact Fee / SU = $
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Impact fee on the effective date (6/10/05) = 34% * Impact Fee = $
Impact fee six months after the effective date (12/10/05) = 67% * Impact Fee = §
Impact fee eighteen months after the effective date (12/10/06) = 100% = $
Credits (Attach copy of approved Impact Fee Credit Application) = $
Total Impact Credits = $
Residential

Land Use:

Service Area (See Attachment E):
Impact Fee / Service Unit (See Attachment E) =
Service Unit (SU) (See Attachment E) = Dwelling Unit
Number of Dwelling Units (DUs) =

Roadway Facilities Impact Fee = Number of DUs * Impact Fee / SU = $
Impact fee on the effective date (6/10/05) = 34% * Impact Fee = $
Impact fee six months after the effective date (12/10/05) = 67% * Impact Fee = §
Impact fee eighteen months after the effective date (12/10/06) = 100% = $
Credits (Attach copy of approved Impact Fee Credit Application) = §
Total Impact Credits = by

Lodging (Hotel/Motel/RV Park)
Land Use:

Service Area (See Attachment E):
Impact Fee / Service Unit (See Attachment E) =
Service Unit (SU) (See Attachment E) = Room/RV
Number of Rooms/RV Spaces =
Roadway Facilities Impact Fee = Number of Rooms/RV Spaces * Impact Fee / SU =

$
Impact fee on the effective date (6/10/05) = 34% * Impact Fee = $
Impact fee six months after the effective date (12/10/05) = 67% * Impact Fee = §$
Impact fee eighteen months after the effective date (12/10/06) = 100% = $
Credits (Attach copy of approved Impact Fee Credit Application) = $
Total Impact Credits = $

Recreation (Golf Course/General Recreation/Movie Theaters w/Matinee)

Land Use:

Service Area (See Attachment E):

Impact Fee / Service Unit (See Attachment E) =

Service Unit (SU) (See Attachment E) = Hole/Acre/Screen

Number of Holes/Acres/Screens =

Roadway Facilities Impact Fee = Number of Holes/Acres/Screens * Impact Fee / SU =
$
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Impact fee on the effective date (6/10/05) = 34% * Impact Fee = $
Impact fee six months after the effective date (12/10/05) = 67% * Impact Fee = §
Impact fee eighteen months after the effective date (12/10/06) = 100% = $
Credits (Attach copy of approved Impact Fee Credit Application) = 3
Total Impact Credits = $

Institutional (Nursing Home/Elementary School/High School/Junior/Community

College/University/Cemetery)

Land Use:

Service Area (See Attachment E):

Impact Fee / Service Unit (See Attachment E) =

Service Unit (SU) (See Attachment E) = Bed/Student/Acre

Number of Beds/Students/Acres =

Roadway Facilities Impact Fee = Number of Beds/Students/Acres * Impact Fee / SU =

Impact fee on the effective date (6/10/05) = 34% * Impact Fee =
Impact fee six months after the effective date (12/10/05) = 67% * Impact Fee =
Impact fee eighteen months after the effective date (12/10/06) = 100% =

Credits (Attach copy of approved Impact Fee Credit Application) =

Total Impact Credits =

DRAINAGE FACILITIES IMPACT FEE

All Land Uses

Service Area (See Exhibit E):
Impact Fee / Service Unit (See Exhibit E) =

$

&3 2 A

&2 &2

Service Unit (SU) (See Exhibit E) = One Impervious Acre

Impervious Acre = The product of the weighted "C" value (Table A-11, Chapter 22.2 of the DPM) and
the total area in acres

SERVICE UNITS (SUs) = THE SUM OF (CA*AA + CB*AB + CC*AC + CD*AD)

TABLE A-11. RATIONAL METHOD,C ACRES/LAND TREATMENT | NUMBER
SERVICE
UNITS
TREATMENT PRECIPITATION ZONE
1 2 3 4
CA 027 | 031 | 035 | 039 |Times(*)( __ AA)= ___SU's
CB 0.43 0.45 0.48 0.52 | Times(*)(___ AB)= ___Sus
e 061 | 062 | 0.64 | 0.66 | Times(*)( ___ AC)= __Ssu's
CD 0.93 0.93 0.93 094 | Times (*)(_ AD)= _____SU'S
Number of Service Units ____Sus
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Drainage Facilities Impact Fee = Number of SUs * Impact Fee= $
Impact fee on the effective date (6/10/05) = 34% * Impact Fee = $
Impact fee six months after the effective date (12/10/05) = 67% * Impact Fee = $
Impact fee eighteen months after the effective date (12/10/06) = 100% = $
Credits (Attach copy of approved Impact Fee Credit Application) = $
Total Impact Credits = $
TOTAL IMPACT FEE DUE $
Applicant/Property Owner:

g /
Name (Print) Signature Date
Approved

/ /
Impact Fees Administrator Signature Date
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EXHIBIT C
IMPACT FEE CREDIT APPLICATION

CITY OF ALBUQUERQUE

CREDIT REQUEST

The City of Albuquerque Development Impact Fee Ordinance provides for a cash payment, the
conveyance of property or the construction of facilities in lieu of impact fee payments for development
projects within the City. Accordingly, request is made hereby to review the following information to

determine the applicable credit, if any.

Type of Credit Requested:

Park, Recreation, Trails and Open Space Facilities

Public Safety Facilities
Roadway Facilities
Drainage Facilities

Name of Applicant

Address

/

City State Zip

Telephone

Development Project and Legal Description

Development Number (Preliminary Plat) or (Site Plan)

Park, Recreation, Trails and Open Space Facilities
Service Area: CCIP Project:

Approval Date

Cash: Amount:
Real Property: Amount:
Construction: Amount:
Total: Amount:
Public Safety Facilities
Service Area: CCIP Project:
Cash: Amount:
Real Property: Amount:
Construction: Amount:
Total: Amount:
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Roadway Facilities

Service Area: CCIP Project:
Cash: Amount;
Real Property: Amount;
Construction: Amount:
Total: Amount:

Drainage Facilities

Service Area: CCIP Project:
Cash: Amount:
Real Property: Amount:
Construction: Amount:
Total: Amount:

This application must be accompanied with the following information:
1. Engineer's Estimate

2. Conveyance of all necessary property interests free and clear of all liens, claims and
encumbrances
3 Title opinion
4. Tax assessment
5. Tax Certification
6. Property appraisal
Applicant:
/ I
Name Signature Date

AMOUNT OF CREDITS APPROVED BY THE IMPACT FEES ADMINISTRATOR

Park, Recreation, Trails and Open Space Facilities

Cash: Amount:
Real Property: Amount:
Construction: Amount:
Total: Amount:

Public Safety Facilities

Cash: Amount;
Real Property: Amount:
Construction: Amount:
Total: Amount:
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Roadway Facilities

Cash: Amount:
Real Property: Amount:
Construction: - Amount:
Total: Amount:
Drainage Facilities
Cash: Amount:
Real Property: Amount:
Construction: Amount:
Total: Amount:
Amount of credits approved Amount:
Impact Fees Administrator:
/ /
Name Signature Date
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EXHIBIT D
CERTIFICATE OF EXCESS CREDITS

CITY OF ALBUQUERQUE

Name (Credit Holder)

Address

City State Zip Telephone

Park, Recreation, Trails and Open Space Facilities

/ / / /
Account Number Service Area CCIP Project Category of Improvements Amount

Description of the Component Capital Improvement Plan Project for which the excess credit may be
applied.

Date (The year in which the excess credits may be applied)

Public Safety Facilities

/ / / /
Account Number Service Area CCIP Project Category of Improvements Amount

Description of the Component Capital Improvement Plan Project for which the excess credit may be
applied.

Date (The year in which the excess credits may be applied)

Roadway Facilities

/ / / /
Account Number Service Area CCIP Project Category of Improvements Amount

Description of the Component Capital Improvement Plan Project for which the excess credit may be
applied.

Date (The year in which the excess credits may be applied)
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Drainage Facilities

/ i / /
Account Number Service Area CCIP Project Category of Improvements ~Amount

Description of the Component Capital Improvement Plan Project for which the excess credit may be
applied.

Date (The year in which the excess credits may be applied)

Approved

¥ /
Credit Holder Signature Date
Approved

/ /
Impact Fees Administrator Signature Date
Notes:
1. These excess credits shall expire if not used or redeemed within seven (7) years of the approval
date of this certificate.

2, These excess credits shall be freely assignable provided the credit holder provides prior written

notice to the City. Failure to provide prior written notice to the City shall result in forfeiture of
the excess credits.

3. Excess credits shall only be applied to offset impact fees for the same category of improvement
and for projects within the same service area for which the credit was granted.
4. Application for reimbursement of excess credits must be made at least ninety (90) days prior to

expiration of the excess credits. Failure to apply for reimbursement within ninety (90) days prior
to expiration shall constitute a waiver of the credit holder's right to reimbursement.
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EXHIBIT E
SERVICE AREA MAPS AND IMPACT FEE SCHEDULES

CITY OF ALBUQUERQUE

Drainage Facilities Service Areas
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DRAINAGE FACILITIES IMPACT FEE COST SCHEDULE

Service Area
Land Use Unit Central City Far NE Tijeras SW Mesa NW Mesa
All Land Uses | One impervious acre, $0 $10,208 $13.290 $12.836 $14,052
as defined in the City
of Albuquerque's
Development Process
Manual

Park, Recreation, Trails and Open Space Facilities
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PARK, RECREATION, TRAILS, AND OPEN SPACE FACILITIES
IMPACT FEE COST SCHEDULE

Service Area

Land Use Unit North Foothills/SE Academy/ North Central/ SW Mesa NW
Valley/ NE Albuquerque University Mesa/Volcano
1-25
Residential 1,000 $1.,630 $520 $1,220 $1,550 $390 $1,610 $1,210
square feet
Public Safety Facilities Service Areas
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PUBLIC SAFETY IMPACT FEE COST SCHEDULE
Service Area
Land Use Unit East Side West Side
Residential 1,000 square feet (sf) $276 $207
Retail 1,000 sf $455 $341
Office 1,000 sf $100 $75
Industrial 1,000 sf $111 383
Institutional 1,000 sf $108 $81

Roadway Facilities Service Areas

S ) I . |
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ROADWAY FACILITIES IMPACT FEE COST SCHEDULE

Service Area
Land Use Unit Near N I-25 Far NE NE Down- SW NW W Mesa
Valley Heights Heights town Mesa Mesa

RESIDENTIAL
Single Family Detached
/Mobile Home Indv Lot

Less than 1,500 square | Dwelling $0 $2.113 51,069 $0 $0 $2,702 32,447 $2,918

feet (sf) Unit (du)

1,500 sfto 2,499 sf du $0 $3,160 $1,585 30 $0 $4,046 §3,662 $4,372

2,500 sf or Larger du $0 $3,521 $1.,754 $0 $0 $4,516 $4,085 $4,881
Multi-Family du g0 $1,276 8512 30 $0 $1,706 $1,520 $1,864
Condominium/ du $0 $885 $218 $0 %0 $1,260 $1,098 $1,398
Townhouse
Mobile Home Park du $0 $1.344 $765 %0 $0 $1,671 $1,529 $1,790
Retirement Home du $0 $33s5 $74 $0 $0 $481 $418 $535
Congregate Care Facility | du $0 5193 $67 50 $0 $264 $234 $290
LODGING
Hotel Room 50 $869 50 50 $0 $1,371 $1,153 $1,555
Motel Room $0 $837 $336 $0 30 §1,119 $996 $1,222
RY Park RV Space $0 $1,025 $441 50 $0 $1,354 $1,211 $1,475
RECREATION
Golf Course Hole $0 $8.,206 $3,513 $0 $0 $10,848 | $9,703 $11,818
General Recreation (City | Acre $0 $374 $162 30 30 $493 $442 $537
Park)
Movie Theaters Screen $0 $9.422 $4,644 $0 $0 $12,112 $10,947 | $13,100
w/Matinee
Racquet Club/Health 1,000 sf $0 $10,440 | $6,231 $0 $0 $12,810 | $11,783 | $13,680
Club/Spa/Dance Studio
Community Center 1,000 sf 50 $5,818 $2,769 30 $0 $7,535 $6,791 $8.,165
INSTITUTIONAL
Hospital 1,000 sf $0 $2.902 $9354 $0 $0 $3,998 $3,523 $4,401
Nursing Home Bed $0 $358 $200 $0 50 $447 $409 $480
Elementary School Student $265 3618 $502 $0 $0 $683 $655 $707
Middle School Student $252 3814 $630 $0 $0 $919 $873 $957
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ROADWAY FACILITIES IMPACT FEE COST SCHEDULE (Cont'd)

Service Area

Land Use Unit Near N. 1-25 Far NE NE Down- Sw NwW W Mesa
Valley Heights Heights town Mesa Mesa
INSTITUTIONAL (Cont'd)
High School Student $141 $752 $551 $0 $0 3865 3816 $906
Junior/Community Student 30 $329 $146 $0 $0 $432 $387 $470
College
University Student $0 $661 $299 $0 $0 $865 $777 $940
Church 1,000 sf $318 $3,134 $2,208 50 $0 $3,656 $3,430 $3.848
Cemetery Acre $521 $3,208 $2,324 50 $0 $3,706 $3,490 $3,889
OFFICE
Under 50,000 sf 1,000 sf $0 $4,412 $2,076 $0 $0 $5,727 $5,157 $6,210
50,000 - 100,000 sf 1,000 sf $0 $3,427 $1,612 30 $0 $4.,449 $4,006 $4,823
100,001 - 200,000 sf 1,000 sf 30 $2,922 $1,375 $0 $0 $3,793 $3,416 $4,113
200,001 - 400,000 sf 1,000 sf $0 $2,491 $1,172 $0 $0 $3,234 $2,912 $3,507
Greater than 400,000 sf 1,000 sf $0 $2,124 $999 $0 30 $2,757 $2,483 $2,990
Business Park 1,000 sf $0 $2.895 $1,277 50 $0 $3,806 $3.411 $4,140
RETAIL
Under 100,000 sf 1,000 sf 30 $2,760 $200 $0 $0 $4,201 $3,577 $4,730
100,000 - 400,000 sf 1,000 sf $0 $2,894 $662 $0 $0 $4.151 $3,607 $4,613
400,001 to 800,000 sf 1,000 sf $0 $2,920 $792 30 $0 34,118 $3,599 $4,558
Greater than 800,000 sf 1,000 sf 30 $2,932 $875 $0 $0 $4,090 $3,588 $4,515
Quality Restaurant 1,000 sf $0 $9.458 $3,448 $0 $1 $12,843 | $11,376 | $14,085
Fast Food Rest. 1,000 sf 50 $25,755 $5,594 $0 52 $37,107 $32,188 $41,273
w/Drive-Thru
Auto Repair or Body 1,000 sf 50 $4,920 $2,224 30 $0 $6,438 $5,780 $6,995
Shop
New/Used Auto Sales 1,000 sf $0 $3,758 $444 $0 50 $5,624 $4.815 $6,309
Supermarket 1,000 sf $0 $4,580 $2,135 $0 $0 $5,957 $5,360 $6,462
Convenience Store with 1,000 sf $0 $6.461 50 $0 §1 $13,359 | $10,370 | $15,891
Gas Pumps
Home Improvement 1,000 sf $0 $5,031 $2,170 $0 $0 $6,642 $5,944 $7,233
Superstore
Pharmacy/Drug Store 1,000 sf $0 $2,885 $1,082 $0 $0 $3.901 $3.461 $4,273
w/Drive-Thru
Fumiture Store 1,000 sf $0 $849 $411 $0 $0 $1,096 $989 $1,186
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ROADWAY FACILITIES IMPACT FEE COST SCHEDULE (Cont'd)

Service Area

Land Use Unit Near N 1-25 Far NE NE Down- SW NW W Mesa
Valley Heights Heights town Mesa Mesa

INDUSTRY

General Light 1,000 sf $395 $3,065 $2,187 $0 $0 $3,559 $3,345 $3.741

Industrial/Utilities

General Heavy Industrial 1,000 sf $1,879 $2.453 $2.264 $1,045 $0 $2,560 $2,514 $2,599

Industrial Park 1,000 sf $0 $2,185 $1.308 50 50 32,679 $2.465 $2.860

Manufacturing 1,000 sf $850 $2313 §1.832 $0 $0 $2.584 $2.467 §£2,684

Warehouse 1,000 sf $0 $1,546 $921 30 $0 $1,897 $1,745 $2,027

Mini-Warehouse 1,000 sf $0 $709 8394 $0 $0 $886 3810 $952
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EXHIBIT F
DEVELOPMENT AGREEMENT FOR IMPACT FEE CREDITS

CITY OF ALBUQUERQUE

THIS AGREEMENT is made this __ day of , 20 , by and between the
City of Albuquerque, New Mexico ("City"), whose address is P. O. Box 1293 (One Civic Plaza),
Albuquerque, New Mexico 87103, and ("Developer"), a [state the type of
business entity, for instance, "New Mexico corporation," "general partnership," "joint venture,”
"individual," etc.:] , whose address is
and whose telephone number is , in Albuquerque, New

Mexico, and is entered into as of the date of final execution of this Agreement.

1. Recital. The Developer is developing certain lands within the City of Albuquerque,
Bernalillo County, New Mexico, known as [describe:]

recorded on the day of ,20 _in the records of Bernalillo County at Book
Misc. , pages through ("Developer's Property"). The Developer certifies that the
Developer's Property is owned by [state the name of the present real property owner exactly as shown on
the real estate document conveying title in Developer's Property to the present owner:

("Owner").

2. The City enacted a Impact Fee Ordinance ( ) under which the
Owner may receive credits for construction of the Improvements against the impact fee otherwise due:

3. Developer proposes to install public infrastructure Improvements identified on the City's
Component Capital Improvements Plan ("CCIP") upon City property which abuts or is near or on
Developer's Property, for the benefit of the City. The City requires, and the Developer is willing to
provide certain assurances as a prerequisite to the City's granting credits to the Developer to construct the
improvements, pursuant to the City's Impact Fee Ordinance

THEREFORE, the City and Developer agree:

4. Deadline and Improvements. The Developer agrees to install and complete the
following public infrastructure improvements, identified as Project No. , to the
satisfaction of the City, on or before the __ day of ,20  ("Construction Completion

Deadline"), at no cost to the City:

("Improvements").

5. Credits.  The City agrees to grant impact fee credits for the construction of the
Improvements and/or dedication of land provided Developer complies with the terms of this Agreement.
Impact fee credits shall be granted pursuant to the following terms and conditions:
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A. Credits shall only be granted for the value of the construction of the
Improvements and the value of the dedication of the land;

B. The value of the dedication of the land shall be based on the fair market value of
the property prior to any increase in value resulting from subdivision or development approval
and shall be demonstrated by an appraisal prepared by an appraiser acceptable to the City;

C. The value of the construction of the Improvements shall at the option of the
Owner be based on:

a. The fair market value of the completed Improvements at the time of
acceptance by the City demonstrated by an appraisal prepared by an appraiser acceptable
to the City; or

b. The actual design and construction cost of the completed Improvements,
including testing, surveying, construction management and inspection demonstrated by
documentation acceptable to the City; and

¢ The Parties agree that the estimated value of the credits will be
$ based on the actual design and construction cost of the Improvements and the
value of the dedication of the land.

D. Credits shall first be applied against impact fee imposed on
City Project No.

E. Construction of the Improvements shall be completed and accepted by the City
within two (2) years of the effective date of this Agreement. Failure to complete construction
and procure acceptance within two (2) years may result in the withholding of credits.

F. If the value of the credits exceeds the amount of impact fee
otherwise due, the excess credits shall become the property of the Owner subject to the following
conditions of disposition:

a. Excess credits shall only be applied to offset the impact fee for the same
category of improvement and for projects within the same service area for which the
credit was granted;

b. Excess credits shall not be used to offset the impact fee for other
categories of improvements other than improvements;
N Excess credits shall be freely assignable by the Owner subject to prior

written notice to the City. Failure to provide prior written notice to the City may result
in forfeiture of the excess credits;

d. The Owner may request reimbursement of excess credits from the City,
however, the City shall not be obligated to reimburse excess credits to the Owner;

& Excess credits shall not accrue interest and shall not be considered
public money or constitute a liability of the City for any purpose whatsoever; and
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f. Excess credits shall expire if not used or redeemed (reimbursed) within
seven (7) years after issuance.

G. The credits shall be granted and become effective on the date of acceptance of
the Improvements by the City. Acceptance shall be contingent on Developer submitting the
following documentation, if applicable, in form and content acceptable to the City:

a. General warranty deed or dedication by plat;
b. Title insurance policy;
c. Property tax assessment;
d. County treasurer certification; and
e: Performance and warranty bond.
H. Any dispute arising from the determination of impact fee credits under this

Agreement shall be appealed to the City's Impact Fees Administrator.

6. Work Order Requirements. The City agrees to issue a Work Order for the construction
of the Improvements after:

A. The Developer submits all documents and meets all requirements listed in
Development Process Manual, Volume 1, Chapter 5, Work Order Process, and Figure 1,
including submitting a Certificate of Insurance in a form acceptable to the City. The certificate
must establish that the Developer has procured or has caused to be procured public liability
insurance in the amount of not less than One Million Dollars ($1,000,000) combined single limit
for accidents or occurrences which are related to the activities covered by this Agreement which
cause bodily injury, death or property damage to any member of the public as a result of any
condition of the Developer's Property; the Improvements; or the Developer's construction
activities on Developer's Property or the City's property. The insurance policy must name the
City of Albuquerque, its employees and elected officials, as their interest may appear, as
additional insureds. The Developer must maintain the insurance until the City accepts the
Improvements. The cancellation provision must provide that, if the policy is either canceled
prior to the expiration date of the policy or is materially changed or not renewed, the issuing
company will mail thirty (30) days written notice to the City, attention City Engineer.

B. The Developer complies with all applicable laws, ordinances and regulations,
including, but not limited to the City Excavation Ordinance and Sidewalk Ordinance, and pays
the following required engineering, staking, testing fees, price adjustment for asphalt and
concrete paving, if applicable, and other related City fees and County Clerk recording fees:

Type of Fee Amount
Engineering Fee 3.25%
Excavation and Sidewalk As required per City-approved estimate
Ordinance, Street Restorations Fees (Figure 7)
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(Note: The Developer must pay the City fees which have been incurred during construction before the
City will accept the public improvements.)

7. Financial Guaranty. The City may grant credits for the Improvements prior to
acceptance of the Improvements if the Developer provides the City with a financial guaranty ensuring
completion in the form of an irrevocable letter of credit in the amount equal to 125% of the estimated
cost of completing the Improvements including land acquisition costs, and design and construction costs.
The City must be able to make demand on the letter of credit at any time within sixty (60) days
immediately following the Construction Completion Deadline.

The Developer has requested credits prior to completion of the Improvements and has acquired
or is able to acquire the following financial guaranty (attached hereto).

Type of Financial Guaranty:

Amount: $ . Name of financial institution or surety providing Guaranty:
Date City first able to call Guaranty: ,200 .
Construction Completion Deadline: ,200_.
If Guaranty other than a bond, last day City able to call Guaranty is: , 200 _.

Additional information:

8. Surveying, Inspection and Testing. The Improvements shall be inspected, surveyed and
tested in accordance with all applicable laws, ordinances, and regulations, and according to the following
terms:

A. Construction Surveying. Construction surveying for the construction of the
Improvements shall be performed by . If the construction surveying is
performed by an entity other than the City, the City may monitor the construction surveying and
the Developer shall ensure that the construction surveying entity provides all construction
surveying field notes, plats, reports and related data to the City which the City requires for
review. The Developer shall pay the City a reasonable fee for any construction surveying
performed by the City. As-built record drawings shall be provided to the City by the entity
performing the survey.

B. Construction Inspection Methods. Inspection of the construction of the
Improvements shall be performed by , a New Mexico Registered
Professional Engineer. If the inspection is performed by an entity other than the City, the City
may monitor the inspection and the Developer shall ensure that the inspecting entity provides all
inspection results, reports and related data to the City which the City requires for review. The
City retains the right to perform its own general overall inspection of the construction project at
any time prior to final acceptance of the Improvements, if deemed necessary or advisable by the
City Engineer. The Developer shall pay the City a reasonable fee for any inspections performed

by the City.
C. Field Testing. Field testing of the construction of the Improvements shall be
performed by , a certified testing laboratory under the

supervision of a New Mexico Registered Professional Engineer, in accordance with the current
City of Albuquerque Standard Specifications for Public Works Construction. If any field testing
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is performed by an entity other than the City, the City may monitor the field testing and the
Developer shall ensure that the field testing entity provides all field testing results, reports and
related data to the City which the City requires for review. The Developer shall pay the City a
reasonable fee for any field testing performed by the City.

D. Additional Testing. The City retains the right to perform all additional testing
which the City Engineer deems is necessary or advisable, and the Developer shall pay the City a
reasonable fee therefor.

9. Acceptance and Termination. After the Developer completes the Improvements to the
satisfaction of the City and submits the final acceptance package, the City will review it, and, if
acceptable, the City will issue a Certificate of Completion and Acceptance for the Improvements.
Thereafter, Developer's credits shall be issued and the Developer's obligations to the City pursuant to this
Agreement shall terminate, with the exception of the bond or other guarantee which the Developer must
provide to assure the materials and workmanship, as required by the City's Development Process Manual.

10. Indemnification. Until the Improvements are accepted by the City, the Developer shall
be solely responsible for maintaining the premises upon which the Improvements are being constructed
in a safe condition. The Developer agrees to defend, indemnify and hold harmless the City and its
officials, agents and employees from any claims, actions, suits or other proceedings arising from or out of
the negligent acts or omissions of the Developer, its agents, representatives, contractors or subcontractors
or arising from the failure of the Developer, its agents, representatives, contractors or subcontractors to
perform any act or duty required of the Developer herein; provided, however, to the extent, if at all,
Section 56-7-1 NMSA, 1978 is applicable to this Agreement, this Agreement to indemnify will not
extend to liability, claims, damages, losses or expenses, including attorney fees, arising out of (1) the
preparation or approval of maps, drawings, opinions, reports, surveys, change orders, designs or
specifications by the indemnitee, or the agents or employees of the indemnitee; or (2) the giving of or the
failure to give directions or instructions by the indemnitee, where such giving or failure to give directions
or instructions is the primary cause of bodily injury to persons or damage to property. The
indemnification required hereunder shall not be limited as a result of the specifications of any applicable

insurance coverage. Nothing herein is intended to impair any right or immunity under the laws of the
State of New Mexico.

11. Conveyance of Property Rights. When the Improvements are completed, if the City
does not own the property upon or in which the Improvements are constructed, the Developer will
convey to the City all real and personal property rights which the City deems reasonably necessary, and
all public Improvements, free and clear of all claims, encumbrances and liens before the City will accept

the public Improvements. Conveyance may be made by appropriate dedication on the final plat of the
subdivision.

12. Assignment. This Agreement shall not be assigned without the prior written consent of
the City and the Developer and the express written concurrence of any surety which has undertaken to
guarantee the completion of the Improvements. The City's approval will not be withheld unreasonably.

If so assigned, this Agreement shall extend to and be binding upon the successors and assigns of the
parties hereto.

13. Payment for Incomplete Improvements. If the Developer fails to complete construction
of the Improvements satisfactorily by the Construction Completion Deadline the City may withhold the

August 2005 18-46



Chapter 18 - Impact Fees Regulations

granting of credits or the City may make demand upon the excavation bond posted in accordance with
City Street Excavation Ordinance 6-5-2-3(A)(3) or any successor ordinance in order to obtain payment
for completing the Improvements. If the cost of completing the Improvements exceeds the amount of the
excavation bond, the City may proceed against the Developer for the balance of the completion costs and
for any costs or damages incurred by the City as a result of Developer's failure to perform according to
the terms of this Agreement.

14. Binding on Developer's Property. The provisions of this Agreement constitute
covenants running with Developer's Property for the benefit of the City and its successors and assigns

until terminated, and are binding on the Developer and the Owner and their heirs, successors and assigns.

15, Notice. For purposes of giving formal written notice, including notice of change of
address, the Developer's and the City's addresses are as stated in the first paragraph of this Agreement.
Notice may be given either in person or by certified U.S. mail, postage paid. Notice will be considered to
have been received within three (3) days after the notice is mailed if there is no actual evidence of
receipt.

16. Entire Agreement. This Agreement contains the entire agreement of the parties and
supersedes any and all other agreements or understandings, oral or written, whether previous to the
execution hereof or contemporaneous herewith.

7. Changes to Agreement. Changes to this Agreement are not binding unless made in
writing, signed by both parties.

18. Construction and Severability. If any part of this Agreement is held to be invalid or
unenforceable, the remainder of the Agreement will remain valid and enforceable if the remainder is
reasonably capable of completion.

19. Captions. The captions to the sections or paragraphs of this Agreement are not part of
this Agreement and will not affect the meaning or construction of any of its provisions.

20. Form Not Changed. Developer agrees that changes to this form are not binding unless
initialed by the Developer and signed by the City's Legal Department on this form.

21. Authority to Execute. If the Developer signing below is not the Owner of the
Developer's Property, the City may require the Developer to provide the City with satisfactory proof of
Developer's authority to execute this Agreement.

Executed on the date stated in the first paragraph of this Agreement.

DEVELOPER: CITY OF ALBUQUERQUE:
By:

Name: City Engineer

Title: Dated:

Dated:
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Approved as to form:

City Attorney

DEVELOPER'S ACKNOWLEDGMENT

STATE OF )
)ss
COUNTY OF )
This instrument was acknowledged before me on this __ day of ,20 by
[name(s) of person(s):] , [title or capacity, for
instance, "President" or "Owner":] of [Developer:]

My Commission Expires:

Notary Public

CITY'S ACKNOWLEDGMENT

STATE OF NEW MEXICO )
)ss
COUNTY OF BERNALILLO )
This instrument was acknowledged before me on this __ day of ,20 by

, as of the City of

Albuquerque, a municipal corporation.

My Commission Expires:

Notary Public
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EXHIBIT G
IRREVOCABLE LETTER OF CREDIT

CITY OF ALBUQUERQUE
[Federally Insured Financial Institution letterhead]

[Date] , 20

IRREVOCABLE LETTER OF CREDIT AND AGREEMENT NO.
AMOUNT: §

James B. Lewis

Chief Administrative Officer
City of Albuquerque

P. O. Box 1293
Albuquerque, NM 87103

Re: Letter of Credit for [Developer's name as stated in Development Agreement for
Impact Fee Credits]

City of Albuquerque Project No.:
Project Name:

Dear Mr. Lewis:

This letter is to advise the City of Albuquerque ("City") that, at the request of [Developer's name
as stated in Development Agreement for Impact Fee Credits]

("Developer"),

[Financial Institution] in [city]
[state] , has established an
Irrevocable Letter of Credit in the sum of [written amount] ([amount in figures] $
) ("Letter of Credit") for the exclusive purpose of providing the financial guarantee
which the City requires [Developer] to provide for the granting
of Impact Fee Credits in connection with the installation of the improvements which must be constructed
at [Name of Subdivision] , Project No. ("Project"). The amount of

the Letter of Credit is 125% of the City's estimated cost of construction of improvements as required by
the City's Impact Fee Ordinance. The improvements are identified in the Agreement between the City of

Albuquerque and Developer, which was recorded on [date, leave blank) ,20 _in
the records of the Clerk of Bernalillo County, New Mexico in Book Misc. [leave blank] , at pages
[leave blank] to [leave blank] , as amended ("Agreement").
A Draft or Drafts for any amount up to, but not in excess of [written amount] ([amount
in figures] $ ) is/are available at sight at [Financial Institution]
[street address]
» [eity]
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[state] between [Construction
Completion Deadline date established in Agreement] .20 and [60 days thereafter]
.20 .

When presented for negotiation, the Draft(s) is/are to be accompanied by the City's notarized
certification stating: "1) [Developer] has failed to comply with the
terms of the Agreement; 2) the undersigned is the Chief Administrative Officer of the City of
Albuquerque and is authorized to sign this certification; and 3) the amount of the Draft does not exceed
125% of the City's estimated cost of completing the improvements specified in the Agreement."

We hereby agree with the drawer of Draft(s) drawn under and in compliance with the terms of
this credit that such Drafi(s) will be duly honored upon presentation to the drawee if negotiated between

[Construction Completion Deadline date established in Agreement:] ,20  and
[60 days thereafter] s 20 .
The Draft(s) drawn under this credit must contain the clause: "Drawn under Letter of Credit and
Agreement No. of [Financial Institution]
[city] ,
[state] , dated ,20__" and the original Letter of Credit must be

endorsed on the reverse side with the amount of each draft. This Letter of Credit must accompany each
draft and be attached to the draft which exhausts this credit.

This Letter of Credit for the benefit of the City of Albuquerque shall be irrevocable until:

L. Sixty (60) days after the City accepts the completed improvements specified in
the Agreement; or

2. City notification of [Developer] 's failure to
comply with the terms of the Agreement, and payment by Certified Check from [Financial
Institution] to the City of Albuquerque of 125%
of the City's estimated costs of completing the improvements specified in the Agreement; or

3. Expiration of the date [60 days after the Construction Completion Deadline date]

,20 sor

4. Written termination of this Letter of Credit by the City of Albuquerque, signed
by its Chief Administrative Officer.

This Letter of Credit will terminate at o'clock p.m., New Mexico time, [date 60 days after
Construction Completion Deadline] ,20 .

This credit is subject to the Uniform Customs and Practice for Documentary Credits (1993
Revision), International Chamber of Commerce Publication No. 500.
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Very truly yours,

[Financial Institution]

By:
Title:
Date:

ACCEPTED:

CITY OF ALBUQUERQUE

By:

James B. Lewis
Chief Administrative Officer

Date:
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EXHIBIT H
NOTICE OF ASSIGNMENT OF CREDITS

CITY OF ALBUQUERQUE

The impact fee credit account below has previously been established for the undersigned to be used to
offset impact fee assessments in City of Albuquerque, New Mexico. Accordingly, you are hereby
directed to transfer these credits as identified above to:

/ /
Name Signature Date
Address
/ / /
City State Zip Telephone

Park, Recreation, Trails and Open Space Facilities

/ / / /
Account Number Service Area CCIP Project Category of Improvements
/

Amount

Public Safety Facilities

/ / / /
Account Number Service Area CCIP Project Category of Improvements
/

Amount

Roadway Facilities

/ / / /
Account Number Service Area CCIP Project Category of Improvements
/

Amount

Drainage Facilities

/ / / /
Account Number Service Area CCIP Project Category of Improvements
Vs
Amount
/ /
Credit Holder Signature Date
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Impact Fees Administrator Signature Date

The credit holder signing this notice certifies that the credit holder actually is in possession of the above
referenced credits and shall indemnify and hold the City harmless from any action, lien, suit, or damages
that may result from the erroneous or illegal transfer of credits.

In applying for the above mentioned transfer, it shall be the applicant's responsibility to furnish, as
required by the Impact Fees Administrator, all materials and information necessary to validate the
transfer including, but not limited to the following:

L: Copy of the Development Agreement approving the transferability of impact fee credits.
2. Copy of the approved Certificate of Credit (Exhibit J).
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EXHIBIT |
REQUEST FOR REIMBURSEMENT OF EXCESS CREDITS

CITY OF ALBUQUERQUE

The below signed excess credit holder herby requests reimbursement of excess credits in the amounts
indicated. The below signed hereby certifies that the requested amounts for reimbursement is current and
correct.

/ /
Name (Credit Holder) Signature Date
Address
/ / /
City State Zip Telephone

Park, Recreation, Trails and Open Space Facilities

f / / /
Account Number Service Area CCIP Project Category of Improvements
/

Amount

Description of the Component Capital Improvement Plan Project for which the excess credit may be
applied.

Date (The year in which the excess credits may be applied)

Public Safety Facilities

/ / / /
Account Number Service Area CCIP Project Category of Improvements
/

Amount

Description of the Component Capital Improvement Plan Project for which the excess credit may be
applied.

Date (The year in which the excess credits may be applied)

Roadway Facilities

/ / / /
Account Number Service Area CCIP Project Category of Improvements
/

Amount
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Description of the Component Capital Improvement Plan Project for which the excess credit may be
applied.

Date (The year in which the excess credits may be applied)

Drainage Facilities

/ / / /
Account Number Service Area CCIP Project Category of Improvements
/

Amount

Description of the Component Capital Improvement Plan Project for which the excess credit may be
applied.

Date (The year in which the excess credits may be applied)

Approved:

Impact Fees Administrator Signature Date

Note: The Impact Fees Administrator shall not be obligated to provide reimbursement in the event there
is no unencumbered account balance in the City's impact fee account for the applicable service category
and service area.
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EXHIBIT J
CERTIFICATE OF CREDIT

CITY OF ALBUQUERQUE

Name (Credit Holder)

Address
N S /
City State Zip Telephone
/ /
Project Name DRB Number Work Order No.

Park, Recreation, Trails and Open Space Facilities

/ / / /
Account Number Service Area CCIP Project Category of Improvements
/

Amount

Description of the Component Capital Improvement Plan Project for which the credit may be applied.

Date (The year in which the credits may be applied)

Public Safety Facilities

/ / / /
Account Number Service Area CCIP Project Category of Improvements
/

Amount

Description of the Component Capital Improvement Plan Project for which the credit may be applied.

Date (The year in which the credits may be applied)

Roadway Facilities

/ / / /
Account Number Service Area CCIP Project Category of Improvements
/

Amount

Description of the Component Capital Improvement Plan Project for which the credit may be applied.
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Date (The year in which the credits may be applied)

Drainage Facilities

/ / / |
Account Number Service Area CCIP Project Category of Improvements
/

Amount

Description of the Component Capital Improvement Plan Project for which the credit may be applied.

Date (The year in which the credits may be applied)

Approved
/ /
Credit Holder Signature Date
Approved
/ /
Impact Fees Administrator Signature Date
Notes:
L Credits shall only be applied in the year the project appears in the CCIP.
2. Credits shall be applied first to offset the impact fee otherwise due for the development
project for which the credit was granted.
18-57
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City of Albugquerque
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Component Capital Improvement Plan (CCIP)

2012 through 2022

Open Space Land and Facilities

o | - T . i . i . .n.o'" "EE
‘Service Area- - | - Project Description ' 7 5 L Cost | . r.‘ﬁ;;hding ]

Land: Calabacillas Arroyo $1.500,000
City Wide Land: North Geologic Window $3,500,000
Land: Northern Sand Dunes $2,000,000
Land: North Rio Puerco Escarpment $23,000,000
Land: Volcano Cliffs/Volcano Heights Master Plan $3,750,000

| _Land: Cerro Colorado Yolcano $2.250,000
Land: Southwest Mesa / “Ceja” $17.500,000
Land: South Rio Puerco Escarpment $5,850,000
Land: Southern Sand Dunes $1,350,000
Land: Tijeras Arroyo $3,750,000
Land: Tijeras Canyon $1,250,000
Fencing/Protection/Access Control $1.500,000
Atrisco Terrace Trails & Parking $250,000
Calabacillas Arroyo Facilities $200,000
Candelaria Farm $200,000
Equestrian Complex $250,000
Maloof Airfield $250,000
Northern Sand Dunes Trails & Parking $350,000
Petroglyph / West Mesa Trails & Parking $500,000
Piedras Marcadas Pueblo $1,000,000
Poblanos Fields $250,000
Shooting Range $1,000,000
Visitor Center $1,000,000
Hubbell Farm $200,000
|_Southwest Mesa / “Ceja" - Trails & Parking $200,000
Rio Grande Valley State Park Improvements $2.000.000
Elena Gallegos / Foothills $500,000
Tijeras Arroyo/Canyon Facilities $250,000
Manzano / Four Hills $250,000
Montessa Park $200,000

Tres Pistolas/ East Mountains Facilities $200,000

 TOTAL OPEN 5F

i Trail Facilities

Service Area' ‘| Project Deseription - . sic o e L T oS - Funding
City Wide Central/Unser Gap $100,000

Unser Trail (Montano - Dellyne) $125,000

Unser Trail (McMahon - City Limits, Rio Rancho) $75,000

Unser Trail (McMahon — Bandelier) $100,000

Boca Negra Dam Trail (Around Dam) $187,500

Piedras Marcadas Trail $300,000

MRGCD Drain from PDN along Coors to Eagle Ranch Rd $300,000

1-40 West! Trail — Continue La Presa Dam to 98th St. $260,000

University Blvd Trail from Gibson to Rio Bravo $800,000

East 1-40 Trail from 6th St. to University $500,000

Balloon Museum Dr. to Jefferson $100,000

North Diversion Channel Trail @ Paseo del Norte to Edith Conn $200,000

98th Tt. Gibson to Dennis Chavez $350,000

Skyview Trail $250,000

Ventana Ranch Community Park Trail (Around Dam) $300,000

Escarpment Trail (Petroglyph National Monument) ~_$60,000

TOTAL TRAIL FACILITIES : © 1. $4,007,500 $675,549
67




Xl W



PROJECT

NUMBER _ PROJECT NAME
FUND 345 IMPACT FEES

6900110 NORTHEAST

6900310  SOUTHEAST

6900410 NORTHWEST

6900610 SOUTHWEST

6900800  TRAILS

6900900 OPEN SPACE

TOTAL FUND 345

MISC PROJ
7299910  PETROGLYPH NATL ACQ
7514340  RIVER BOSQUE RESTORE & TRAIL
7538040  MONZANO MESA SPORTS COMPLEX
7538050  LOS ALTOS POOL & PK IMPROVMENTS
7552130 DISTRICT 9 PARKS
7552140  LOS ALTOS POOL
7552170  WESTSIDE MEMORIAL
7542260  OS_LAND AQUISTIONS
7543310  CENTRAL STREET TREES
7543300 LOS ALTOS GOLF COURSE
TOTAL PARKS MISC PROJ
FD 340 TRANSP INFRA TAX
7100510  TRAILS/BIKEWAYS
TOTAL TRANSP TX FD 340

FD 341 TRANSP INFRA TAX
7600300 TRAILS/BIKEWAYS

7600400 BIKEWAYS/TRAILS
TOTAL TRANSP TX FD 341
STATE GRANTS
7349700  '13 ALAMOSA PARK
7349850 15 ARENAL DRAIN BLUFF AREA PK
7349970 WOMENS MEMORIAL
7349980 16 PARK SECURITY CAMERAS
7349990 16 PETROGLYPH NATIONAL MONUMENT
7350170 LOS ALTOS PARK
7349860 14 ALAMEDA LL. /
7349900 14 WESTGATE LL
7350060 16 DALE BELLAMA MILE HIGH LL
7350110 15 WESTMESA LL
7350120 15 ROADRUNNER LL
7350150 ISZIALL
7350160 15 DALE BELLAMAH LL
7350090 16 ALAMEDA L1
TOTAL STATE GRANTS

CAPITAL IMPLEMENTATION FROGRAM
FINANCIAL STATUS REPORT

AS OF JUNE 31, 2018 ERP POSTED TRANSACTIONS

& TRANSITORIES RECEIVED THRU JULY 11,2018

PARKS AND RECREATION

Estt BT T

UNENCUM  PCT

BOND GRANT TOTAL TOTAL TOTAL UNENCUM LESS EXP

AMOUNT AMOUNT { ENCUMBERED BALANCE  INDIRECT ~ ENC
157,176 280.309 417485 222,232 0 195,253 191,797 53%
24,487 291.442 315,929 291.835 0 24,094 23,668 92%
532412 1,871,422 2,403,834 1,853,145 536419 14,271 4.059 99%
114,547 749.155 863,702 752.120 109.512 2.070 0 100%
31,717 289,914 321,631 233,842 0 87.789 86,235 73%
514.602 3.913.365 4,427,967 3.573.399 239314 615,253 599.920 86%
1,354,941 7.395.607 8,750,548 6.926,573 885,245 938.730 905.680 89%
0 5,002,332 5.002,332 3,743.151 0 1.259,181 1.236.894 75%
0 2.892,000 2,892,000 2,550,310 128.859 212,831 206.672 93%
1.500,000 0 1,500,000 1.495.917 4.119 3% (nn 100%
3,000,000 0 3,000,000 2,426,114 485.736 B8, 149 77,571 9795
250.000 0 250,000 78.041 9,992 161,967 158,915 35%
2.000,000 0 2,000,000 0 1.957,139 42,861 5.767 98%
350,000 0 350.000 1,061 213.276 135,662 129.302 61%
146,840 0 146.840 72,874 0 73,966 72,657 50%
100.000 0 100.000 89,830 0 10.170 9,990 o
1,500,000 0 1,500,000 788,861 648.298 62,841 49,692 96%
8,846,840 7.894,332 16,741,172 11,246.160 3447419 2.047.593 1.947.348 88%
2,791,735 0 2,791,735 2,651,536 0 140,199 132,717 95%
2,791.735 0 2,791,735 2,651,536 0 140,199 137.717 95%
13,618,186 0 13,628,186 10,178,600 1.083,850 2.365,736 2,303,740 83%
500,000 0 500,000 0 0 500,000 500,000 0%
14.128.186 0 14,128,186 10,178,600 1,083,850 2.865,736 2.803,740 80%
400 25,167 25,567 25459 0 108 106 100%
4,370 145,450 149,820 0 0 149,820 149,820 0%
0 50,000 50,000 50,224 620 (844, (LEEE) 102%
8221 401,000 409.221 64,737 22,660 321,824 316,348 21%
2,358 115.000 117,358 116,852 0 507 498 100%
0 66,000 66,000 0 0 66,000 66,000 0%
4.370 314,000 318,370 218.370 0 100.000 89,310 69%
923 45,000 45,923 43,755 0 2.168 1,937 95%
2,052 120,000 122,052 43,876 0 78.176 69.819 36%
B55 50.000 50,855 37,602 0 13,253 11,837 4%
2,809 137.000 139.809 122,696 325 16,788 14,989 88%
1,251 61.000 62,251 56,554 0 5,697 5,088 9%
5.228 260,000 265,228 257.988 ] 7,240 6.466 97%
(] 100.000 100,000 0 0 100.000 100,000 0%
32,837 1,889.617 1,922,454 1,038,112 23,608 £60.738 831377 5%



Project __Date pansitory, Eqcumbrance

6900110 Tot: FD 345  NORTHEAST 0.00 0.00 191,797

6900310 Tot: __FD 345 SOUTHEAST 0.00 0.00 23,668

6900410 10/16/17  P658900 - WO#10 0.00 10.741.65 Lee Landscapes - Shawn Mcwethy - $388.012.26 inclu
6900410 01/03/18  P658900 - WOH#10 - INC#1 0.00 Rolled up into WO#10 - Lee Landscapes - Shawn Mewc
6900410 01/19/18 = P658900 - WO#10 - INCH2 0.00 Rolled up into WO#10 - Lee Landscapes - Shawn Mewe
6900410 03/28/18  P658900 - WO#16 0.00 482.257.62 Lee Landscapes - Shawn McWethy PH3 (Northwest Im)
6900410 05/22/18  P658900 - WO#16 - INC#1 0.00 Lee Landscapes - Shawn McWethy PH3 (Northwest Im)
6900410 09/29/17  P671591 - CO#1 0.00 0.00 Lee Landscapes - Shawn McWethy - Phase | $96.208.21
6900410 11721717 P671591 - CO#2 0.00 0.00 lee Landscapes - Shawn McWethy - Delays Casued by
6900410 03/28/18  P902300 - WO#25 0.00 19.391.76 Lcc Landscapes - Shawn McWethy PH3 (Northwest Imy
6900410 03/12/18  Reserve for Shawn McWethy Phase 3 2.199.00 Decreased Duc to Activity being Overspent by $301 - 5/
6900410 04/23/18  Reserve for Quray Dog Park 0.00 Released Reserve Amount of $2.500 - 4/27/18 - Jordan.
6900410 03/13/17  PRKO001536 438.34 Aign Arama - Acraylic Signage - Quote #12041

6900410 04/20/17  DMDO0010253 0.00 304.57 Valley Fence - Change Order -Original DMDO0005219/E
6900410 06/01/17 RPR0005921 0.00 Actual Work Came in Kower at $3.258.90 - 4/27/18 B&
6900410 06/15/17  RMD0005661 0.00 0.00 Hunter Bower - Vista Del Norte (NW Servie Arca) - 6/3
6900410 06/13/17  RMDO0005662 0.00 170.18 Choice Steel - Vista Del Norte (NW Service Area) - IN\
6900410 07/08/17  RPRO006383 0.00 0.00 Acadamey Reprographics (Sercon) - Shawn McWethy -
6900410 08/16/17 RMD0005927 0.00 0.00 Coyote Gravel - Vista Del Norte (NW Service Area) Pla
6900410 09/13/17  RMDO0006104 0.00 300.00 Coyote Pumping Service - Split - 7529170 - Unser/Azue
6900410 10/27/17 RMD0006415 0.00 430.20 Plant World - Black Arroyo Park - INV#669318/W
6900410 1072717 RMD0006416 0.00 0.00 Saiz Trucking - Black Arroyo Park - Est#1124 $1.120
6900410 11715117 RPR0O007306 0.00 0.00 Serycon - Shawn McWethy- EST#1643

6900410 12/04/17 RMDO0006535 146.58 Choice Steel - Shawn McWethy - Quote#39630 $146.58
6900410* To FD 345  NORTHWEST 2,822.62 533,595.98 4,059

6900610 02/27/18  P563500 - NTP#4 0.00 6.989.92 Encumbered amount is lower than approved amount - en
6900610 06/08/18  P612700 - Ad 102.522.00 Cost Estimate for Bid - 7557180 $293.791 / 6900610 §1
6900610 To _ FD 345 SOUTHWEST 102,522.01 6,989.92 0

6900800* To FD345 TRAILS 0.00 0.00 86,235

6900900 03/21/16  Reserve for Open Space Vistors Center 238.705.10 Reduced by $24.985.04 per D Jordan 1/4/18 - D. Jordar
6900900 01/09/18  Reserve for Open Space Track Lighting 609.14 D. Jordan

6900900* To FD 345 OPEN SPACE 239,314.24 0.00 599,920




PROJECT

NUMBER PROJECT NAME

6900110
6900310
6900410
6900610
6900800
6900900

FUND 345 IMPACT FEES
NORTHEAST
SOUTHEAST
NORTHWEST
SOUTHWEST

TRAILS

OPEN SPACE

TOTAL FUND 345

7299910
7514340
7538040
7538050
7552130
7552140
7552170
7542260
7543310
7543300

MISC PROJ

PETROGLYPH NATL ACQ

RIVER BOSQUE RESTORE & TRAIL
MONZANO MESA SPORTS COMPLEX
LOS ALTOS POOL & PK IMPROVMENTS
DISTRICT 9 PARKS

LLOS ALTOS POOL

WESTSIDE MEMORIAL
0S_LAND_AQUISTIONS

CENTRAL STREET TREES

LOS ALTOS GOLF COURSE

TOTAL PARKS MISC PROJ

7100510

FD 340 TRANSP INFRA TAX
TRAILS/BIKEWAYS

TOTAL TRANSP TX FD 340

7600300
7600400

FD 341 TRANSP INFRA TAX
TRAILS/BIKEWAYS
BIKEWAYS/TRAILS

TOTAL TRANSP TX FD 341

7349850
7349970
7349980
7349990
7350170
7349860
7349900
7350060
7350110
7350120
7350150
7350160
7350090

STATE GRANTS

15 ARENAL DRAIN BLUFF AREA PK
WOMENS MEMORIAL

16 PARK SECURITY CAMERAS

16 PETROGLYPH NATIONAL MONUMENT
LOS ALTOS PARK

14 ALAMEDA LL

14 WESTGATE LL

16 DALE BELLAMA MILE HIGH LL
15 WESTMESA LL

15 ROADRUNNER LL

15 ZIALL

15 DALE BELLAMAH LL

16 ALAMEDA LL

TOTAL STATE GRANTS

AS OF JULY 31, 2018 ERP POSTED TRANSACTIONS
& TRANSITORIES RECEIVED THRU ALG 11. 2018

CAPITAL IMPLEMENTATION PROGRAM
FINANCIAL STATUS REPORT

PARKS AND RECREATION

UNENCUM PCT

BOND GRANT TOTAL TOTAL TOTAL UNENCUM LESS EXP

AMOUNT INT AP EXPENDED ENCUMBERED BALANCE INDIRECT  ENC
137.176 280,309 417,485 222232 0 195,253 191,797 53%
24,487 291,442 315,929 291,929 0 24,000 23.576 92%
£32412 1.871.422 2403834 2.030.779 359,880 13,175 6,260 99%
114.547 749,155 £63,702 754.490 107.180 2.026 0 100%
31,717 289.914 321.631 33,842 1] £7.789 86.235 73%
514,602 3.913.365 4.427.967 3.5§73.399 238,705 615863 600.530 86%
1.354.941 7.395,607 8,750,548 7,106,671 705.771 938,105 908,398 £0%
0 5,002,332 5,002,332 3.743.151 0 1,259,181 1,236,894 75%
1] 2.892,000 2,892,000 2,563,866 80.809 247,325 241.447 91%
1.500.000 0 1,500,000 1,495917 4.118 35 (hh 100%
3,000,000 0 3.000,000 2,815.241 159.379 25,381 21,973 99%
250,000 0 250.000 78.437 21,662 149,901 146.846 40%
2.000,000 o 2,000,000 49,195 1.908.856 41,948 5,767 98%
350,000 0 350,000 132,595 104,183 113.223 109,284 68%
146,840 0 146,840 72.874 0 73,966 72,657 50%
100,000 0 100,000 £9.830 0 10,170 9,990 Yo
1,500,000 0 1,500,000 926,646 601,348 {27.994, (3B.663) 102%
£.846,840 7.894.332 16.741.172 11.967.752 2880355 1.893,065 1,806,083 89%
2,791,735 0 2,791,735 2.797.634 0 (5.899; (8.79%) 100%
2.791,735 1] 2,791,735 2,797.634 0 {5.399) (5.79%) 100%
13,628,186 0 13,628,186 10,197,038 822,016 2,609,131 2,547.689 81%
500,000 0 500,000 0 0 500,000 500,000 o
14.128.186 0 14,128.186 10,197,038 822,016 3.109,131 3.047.689 78%
4370 145,450 149,820 0 [ 149,820 149 820 0%
0 50,000 50.000 50.224 620 (84d) (841) 102%
8221 401,000 409,221 64,737 22,660 321,824 316,348 21%
2358 115,000 117,358 116,852 0 507 498 100%
] 66,000 66,000 0 64,954 1.046 0 98%
4.370 314,000 318,370 218370 0 100,000 89310 69%
913 45,000 45923 43,755 0 2. 168 1,937 95%
2,052 120,000 122,052 43.876 61.807 16.369 13,675 87%
855 50,000 50,855 32,460 0 18,395 16,429 64%
2,809 137,000 139,809 122.696 325 16,788 14,989 88%
1,251 61,000 62,251 56,554 0 5.697 5,088 91%
5228 260,000 265,228 257,988 6,354 886 694 100%
0 100,000 100,000 0 0 100,000 100,000 0%
32,437 1,864.450 1,896,887 1,007,511 156,720 732,657 707,948 61%



Lo

LEinsitory

Latiinbeante

6900110 Totr  FD 345 NORTHEAST 0.00 0.00 191,797

6900310 Tot: _ FD 345 SOUTHEAST 0.00 0.00 23,576

6900410 101617 P658900 - WOH#10 0.00 10.741.65 Lee Landscapes - Shawn Mcwethy - $388.012.26 includes NMGRT

6900410 03/28/18  P658900 - WO#H16 0.00 307.918.50 Lee Landscapes - Shawn McWethy PH3 (Northwest Impact Scrvice Area)- $620.289.31 (includ
6900410 03/28/18  P902300 - WOH2S 0.00 19.391.76 Lee Landscapes - Shawn McWethy PH3 (Northwest Impact Service Area)- $62762.26 (includes
6900410 03/13/17  PRK0O001536 43834 Aign Arama - Acraylic Signage - Quote #12041

6900410 04720/17  DMD0010253 000 304 57 Valley Fence - Change Order -Original DMDO0005219/Bullhead- 7514080 $3.600 - Change orde
6900410 06/13/17  RMDO0005662 0.00 170.18 Choice Steel - Vista Del Norte (NW Service Aren) - INV# 14649 §196.36/ INVH14650 $170.18

6900410 09/13/17  RMDO0006104 000 300.00 Coyote Pumping Service - Split - 7529170 - Unser/Azuclo $200 Tax $15 - 5215/ Dept 4516000
6900410 102717 RMDO0006415 0.00 43020 Plant World - Black Arroyo Park - INV#669318/W

6900410 12/04/17  RMDO0006535 14658 Chaice Steel - Shawn McWethy - Quotef#39630 $146.58

6900410* To FD 345  NORTHWEST 623.62 159,2%6.86 6,260

6900610 0227118 P563500 - NTP#4 0.00 4.663.60 Encumbered amount is lower than approved amount - emailed Rebecea for details (s file as no
6900610 08/02/18  P612700 - NOA 102.522.00 Lee Landscapes - Anderson Heights - Cost Estimate for Bid - 7557180 $203.791 /6900610 §10
6900610" To FD 345  SOUTHWEST 102.522.01 4.663.60 0

6900800" To _ FD 345  TRAILS 0.00 0.00 86,235

6900900 03721/16  Reserve for Open Space Vistors Center J3R.705.10 Valid per Gibson, Brandon - 7/19/18 - Reduced by §24.985.04 per D Jordan 1/4/18 - D. Jordan
6900900* To FD 345 OPEN SPACE 238,705.10 0.00 600,530




PROJEC
NUMBER _ PROJECT NAME
FUND 345 IMPACT FEES
6900110 NORTHEAST
6900310  SOUTHEAST
6900410  NORTHWEST
6900610  SOUTHWEST
6900800  TRAILS
6900900  OPEN SPACE
TOTAL FUND 345
MISC PROJ
7299910 PETROGLYPH NATL ACQ
7514340  RIVER BOSQUE RESTORE & TRAIL
7538040  MONZANO MESA SPORTS COMPLEX
7538050 LOS ALTOS POOL & PK IMPROVMENTS
7552130 DISTRICT 5 PARKS
7552140  LOS ALTOS POOL
7552170  WESTSIDE MEMORIAL
7542260  OS_LAND_AQUISTIONS
7543310  CENTRAL STREET TREES
7543300 LOS ALTOS GOLF COURSE
TOTAL PARKS MISC PROJ
FD 341 TRANSP INFRA TAX
7600300  TRAILS/BIKEWAYS
7600400  BIKEWAYS/TRAILS
TOTAL TRANSP TX FD 341
STATE GRANTS
7349850 15 ARENAL DRAIN BLUFF AREA PR
7349970  WOMENS MEMORIAL
7349980 16 PARK SECURITY CAMERAS
7349990 16 PETROGLYPH NATIONAL MONUMENT
7350170 LOS ALTOS PARK
7349860 14 ALAMEDA LL
7349900 14 WESTGATE LL
7350060 16 DALE BELLAMA MILE HIGH LL
7350110 15 WESTMESA LL
7350120 15 ROADRUNNER LL
7350150 13 ZIA LL
7350160 15 DALE BELLAMAH LL.
7350090 16 ALAMEDA LL
TOTAL STATE GRANTS

CAPITAL IMPLEMENTATION PROGRAM
FINANCIAL STATUS REPORT
AS OF AUGUST 31, 2018 ERP POSTED TRANSACTIONS
& TRANSITORIES RECEIVED THRU SEP 1. 2018

PARKS AND RECREATION

UNENCUM  PCT

BOND GRANT TOTAL TOTAL TOTAL UNENCUM LESS EXP

AMOUNT I 1 e 3 ENCUMBERED BALANCE  INDIRECT ENC
137,176 280.309 417.485 222.232 0 195,253 191,797 53%
24,487 291.442 315,929 291.929 0 24,000 23.576 92%
532412 1,871,422 2403834 2,239.950 358.091 (194,207) (197417 108%
114.547 749.155 863,702 758.476 103,274 1,952 0 100%
31,717 289,914 321.631 233,842 0 87,789 86,235 73%
514,602 3.913.365 4,427,967 3,573,399 238.705 615,863 600.530 86%
1.354,941 7.395.607 8,750,548 7.319,829 700.070 730.650 704,720 92%
0 5,002,332 5.002,332 3,743,151 0 1,259,181 1,236.894 75%
0 2.892.000 2,892,000 2,563,866 20,132 308.002 302,176 89%
1.500,000 0 1,500,000 1,495.917 1.454 2,630 2.556 100%
3.000.000 0 3,000,000 2,815.241 146,917 37.842 34,445 99%
250.000 0 250,000 80,468 19,668 149,864 146,846 40%
2,000,000 0 2.000.000 49,195 1,067,256 §83.568 848,116 56%
350,000 0 350,000 143.696 111,946 94.358 90,610 73%
146,840 0 146.840 72874 0 73.966 72,657 50%
100.000 0 100.000 80,830 0 10.170 9.990 90%
1,500,000 0 1,500,000 967.012 567.659 (34,671 144.596) 102%
8.846,840 16.741.172 12,021,250 1,935,011 2,784,910 2,699,693 83%
13.628,186 0 13,628,186 10,473,267 671.846 2483073 2.426.650 82%
500.000 0 500,000 0 0 500.000 500.000 0%
14,128,186 0 14.128.186 10,473,267 671,846 2,983,073 2,926,650 79%
4370 145,450 149,820 v [} 149,820 149,820 0%
0 50,000 50,000 50,224 620 (#44) (341) 102%
8,221 401,000 409.221 64,737 22,660 321.824 316.348 21%
2,358 115,000 117,358 116,852 0 507 498 100%
0 66,000 J 0 0 66,000 66,000 0%
4.370 314,000 318,370 218,370 0 100,000 89,310 69%
923 45,000 45,923 43,755 0 2.168 1,937 95%
2,052 120,000 122,052 43,876 0 78,176 69.819 36%
855 50,000 50,855 32,460 0 18,395 16,429 64%
2.809 137,000 139,809 122,696 328 16,788 14,989 B8%
1,251 61.000 62.251 56,554 0 5,697 5.088 91%
5,228 260,000 265228 257.988 0 7,240 6.466 97%
0 100,000 100.000 0 0 100,000 100,000 0%
32437 1.864.450 1.896,887 1.007.511 23.605 865,772 835,863 §4%



Refesyincd

Lransitin

Enciombianc

6900110 Tot: FD 345 NORTHEAST 0.00 0.00 191,797

6900310 Tota FD 345 SOUTHEAST 0.00 0.00 23,576

HI00410 101617 P&SROON - WO 10 nono 10,741 65 |ee Landscapes - Shawn Mewethy S3IRR.012.26 nchudes NMGR |

6900410 03/28/18 P658900 - WO#H16 0.00 307918 50 Lee Landscapes - Shawn McWethy PH3 (Northwest Impact Service Arca)- $620.289.31 (includ:
6900410 0372818  P902300 . WO#25 0.00 39391 76 Lee Landscapes - Shawn McWethy PH3 (Northwest Impact Service Area)- $62762.26 (includes
6900410* To _ FD 345  NORTHWEST 38.70 358,051.91 (197417)

6900610 0227/18  P563500 - NTP#4 0.00 75178 Morrow Readon Wilkinson Miller - Anderson Heights Park (Southwest Area) - $16.105 Tax S1.
6900610 08/02/18  P612700 - NOA 102,522.00 |ee Landscapes - Anderson Heights - Cost Estimate for Bid - 7557180 $293.791 / 6900610 $10
6900610 To  FD 345  SOUTHWEST 102,522.01 751.78 0

6900800" To FD 345 TRAILS 0.00 0.00 86,235

6900900 03721/16  Reserve for Open Space Vistors Center 23R.705.10 Valid per Gibson, Brandon - 7/19/18 - Reduced by $24.985.04 per D Jordan 1/4/18 - 1D Jordan
©900900* To _ FD 345 OPENSPACE 238.705.10 0.00 600,530




PROJECT
NUMBER

6900110
6900310
6900410
6900610
6900800
6900900

PROJECT NAME

FUND 345 IMPACT FEES
NORTHEAST
SOUTHEAST
NORTHWEST
SOUTHWEST

TRAILS

OPEN SPACE

TOTAL FUND 345

MISC PROJ
7299910 PETROGLYPH NATL ACQ
7514340 RIVER BOSQUE RESTORE & TRAIL
7538040  MONZANO MESA SPORTS COMPLEX
7538050  LOS ALTOS POOL & PK IMPROVMENTS
7552130 DISTRICT 9 PARKS
7552140 LOS ALTOS POOL
7552170 WESTSIDE MEMORIAL
7542260  OS_LAND_AQUISTIONS
7543310  CENTRAL STREET TREES
7543300 LOS ALTOS GOLF COURSE
TOTAL PARKS MISC PROJ
FD 341 TRANSP INFRA TAX
7600300  TRAILS/BIKEWAYS
7600400  BIKEWAYS/TRAILS
TOTAL TRANSP TX FD 341
STATE GRANTS
7349850 15 ARENAL DRAIN BLUFF AREA PK
7349970  WOMENS MEMORIAL
7349980 16 PARK SECURITY CAMERAS
7350170 LOS ALTOS PARK
7349860 14 ALAMEDA LL
7349900 14 WESTGATE LL
7350060 16 DALE BELLAMA MILE HIGH LL
7350110 15 WESTMESA LL
7350120 15 ROADRUNNER LL
7350150 15ZIALL
7350160 15 DALE BELLAMAH LL
7350090 16 ALAMEDA LL

TOTAL STATE GRANTS

CAPITAL IMPLEMENTATION PROGRAM
FINANCIAL STATUS REPORT
AS OF SEPTEMBER 30. 2018 ERP POSTED TRANSACTIONS
& TRANSITORIES RECEIVED THRU OCTOBER 10, 2018

PARKS AND RECREATION

UNENCUM  PCT

BOND GRANT TOTAL TOTAL TOTAL UNENCUM LESS EXP
137,176 280,309 417.485 222,232 0 195,253 191,797 53%
24,487 291.442 315,920 291.929 0 24,000 23,576 92%
532412 1.871,422 2,403,834 2389094 6,576 8,164 7.897 100%
114.547 749.155 863.702 758.476 103.274 1,952 0 100%
31L.117 289,914 321.631 233.842 0 87.789 86,235 73%
514.602 3.913.365 4.427.967 3,573,408 238.705 615,854 600,522 86%
1,354,941 7.395.607 8,750,548 7.468,980 348.555 933.012 910,027 89%
0 5.002,332 5.002,332 3,743.151 0 1,259,181 1,236,894 75%
0 2,892,000 2,892,000 2,564,168 19,830 308,002 302,182 89%
1.500,000 0 1.500.000 1,495,917 101 3.072 2,999 100%
3,000,000 0 3,000,000 2.830.506 139.351 30,143 27.022 99%
250,000 0 250.000 82,042 28.542 139,416 136418 44%
2.000.000 0 2,000,000 1,255,724 724.708 19.568 5.767 99%
350,000 0 350,000 149,199 160.764 40,037 36,343 89%
146,840 0 146,840 72,874 0 73.966 72,657 50%
100.000 0 100.000 89,830 9,980 190 1 100%
1,500,000 0 1,500.000 967.057 567,659 (34,710 (44.040) 102%
8.846.840 7.894,332 16,741,172 13.250.468 1,651,845 1.838 858 1.775.643 89%
13,628,186 0 13,628,186 10477879 720,367 2,429,940 2,373.556 82%
500.000 0 500,000 0 0 500,000 500,000 0%
14,128,186 0 14,128,186 10,477.879 720,367 2,929,940 2,873,556 79%
4370 145.450 149.820 0 0 149.820 149,820 0%
0 50,000 50,000 50.224 620 (844 841 102%
8221 401,000 409,221 64,737 22.660 321.824 316,348 21%
0 60,000 000 0 60,000 o [931) 100%
4,370 314,000 318,370 218.370 0 100,000 89,310 69%
923 45,000 45.923 43.755 0 2,168 1,937 95%
2,052 120,000 122,052 43.876 61.807 16,369 13.675 87%
835 50,000 50.855 32,460 0 18,395 16,429 64%
2,809 137,000 139,809 122,696 325 16.788 14,989 88%
1,251 61,000 62,251 56,554 0 5,697 5,088 91%
5228 260,000 265,228 257.988 0 7.240 6,466 97%
0 100,000 100,000 0 0 100,000 100,000 0%
30.079 1,743,450 1,773.529 890.659 145412 737.458 712270 58%



o ):-Hr

Tiansitors

Encinmbra

6900110 FD 345 NORTHEAST 0.00 0.00 191,797

6900310 FD 345  SOUTHEAST 0.00 0.00 23,576

6900410 12/05/17  P563500 - NTP#2 IR 70 0n.00 Morrow. Reardon, Wilkson, Miller - Shawn McWethy - Landscape Architectural

6900410 1617 P6SRO00O . WO#LD 000 6.537 76 ]ee Landscapes - Shawn Mcwethy - $388.012 26 includes NMGRT

6900410 03/28/18  P658900 - WO¥16 000 0.00 Lee Landscapes - Shawn McWethy PH3 (Northwest Impact Service Area)- $620,289.31 (includ:
6900410 03/28/18  P902300 - WO#25 non 0.00 Lee Landscapes - Shawn McWethy PH3 (Northwest Impact Service Areal- $62762.26 (includes
6900410 FD 345 NORTHWEST 38.70 6,537.76 7,897

6900610 022718 P563500 - NTP#4 0.00 751 78 Morrow Readon Wilkinson Miller - Anderson Heights Park (Southwest Area) - $16.105 Tax §1.
6900610 06/08/18  P612700 - Ad 0,00 Cost Estimate for Bid - 7557180 §293.791 /6900610 $102.522 / $7557090 $483.184 44 - S8T!
6900610 08/02/18  P612700 - NOA 102.52200 Lee Landscapes - Anderson Heights - Cost Estimate for Bid - 7557180 $293.791 / 6900610 $10
6900610 FD 345 SOUTHWEST 102.522.01 751.78 0

6900800 FD 345  TRAILS 0.00 0.00 86,235

6900900 D3/21/16 _ Reserve for Open Space Vistors Center 238.705.10 Valid per Gibson, Brandon - 7/19/18 - Reduced by $24.985.04 per DD Jordan 1/4/1R - . Jordan
§900900" To ¥ 345 OPEN SPACE 238.705.10 0.00 600,522




PROJECT
NUMBER PROJECT NAME
FUND 345 IMPACT FEES
0900110 NORTHEAST
6900310 SOUTHEAST
6900410 NORTHWEST
6900610  SOUTHWEST
6900800  TRAILS
6900900 OPEN SPACE
TOTAL FUND 345
MISC PROJ
7299910 PETROGLYPH NATL ACQ
7514340 RIVER BOSQUE RESTORE & TRAIL
7538040 MONZANO MESA SPORTS COMPLEX
7538050 LOS ALTOS POOL & PK IMPROVMENTS
7552130  DISTRICT 9 PARKS
7552140 LOS ALTOS POOL
7552170 WESTSIDE MEMORIAL
7542260 0S_LAND_AQUISTIONS
7543310  CENTRAL STREET TREES
7543300 LOS ALTOS GOLF COURSE

TOTAL PARKS MISC PROJ

FD 341 TRANSP INFRA TAX

7600300 TRAILS/BIKEWAYS
7600400  BIKEWAYS/TRAILS
TOTAL TRANSP TX FD 341
STATE GRANTS
7349850 15 ARENAL DRAIN BLUFF AREA PK
7349970 WOMENS MEMORIAL
7349980 16 PARK SECURITY CAMERAS
7350170 LOS ALTOS PARK
7349860 14 ALAMEDA LL
7349900 14 WESTGATE LL
7350060 16 DALE BELLAMA MILE HIGH LL
7350110 15 WESTMESA L1
7350120 15 ROADRUNNER LL
7350150 15ZIA LL
7350160 15 DALF. BELLAMAH LL
7350090 16 ALAMEDA LL
7350300 18 ALAMEDA LL
7350290 18 ANDERSON HIGHLANDS PARK
7350190 18 ARENAL DRAIN
7350280 18 EASTDALE LL FENCING
7350250 18 EASTDALE LL
7350240 18 JUAN TABO HILLS PK
7350240 18 LOBOLL
7350230 18 MONTGOMERY PK
7350260 18 AMOLE WOMEN'S MEMORIAL
7267310 18 PAT HURLEY IMP
7350320 |8 SE-MID-HEIGHTS PARK
7350310 18 ROADRUNNER LL
7350330 18 SUNRISE TERRACE PK IMP
7350210 18 PETROGLYPH LL SAFTEY IMP
7350200 18 ZIA LL FAC IMP
7350220 18 MILE HIGH LL

TOTAL STATE GRANTS

AS OF OCTOBER 31,2018 ERP POSTE
& TRANSITORIES RECEIVED THRU NO

CAPITAL IMPLEMENTATION PROGRAM
FINANCIAL STATUS REPORT

D TRANSACTIONS
VEMBER 10, 2018

PARKS AND RECREATION

UNENCUM  PCT

BOND GRANT TOTAL TOTAL TOTAL UNENCUM LESS EXP
137.548 303,151 440.699 222,232 0 218,467 214,600 50%
24.608 301,819 326,427 291,929 662 33,837 33,225 90%
534,747 2,206,277 2,741,024 2,389,094 6.538 345,393 339,158 87%
114,831 837.799 952,630 758.476 103,274 90.880 87,354 %
31,717 339,612 371.329 233,842 0 137.487 135.053 63%
517.225 4,131,970 4.649.193 3.573.408 238.705 B37.080 817,832 82%
1.360.674 B.120.628 0,481.302 7.468.980 349,178 1,663,143 1,627,223 82%
0 5,002,332 5.002,332 3,743,151 0 1,259,181 1,236,894 75%
0 2,892,000 2,892,000 2,564,168 319.830 8.002 1.922 100%
1,500.000 0 1,500,000 1,495,917 1.011 . 30m 2,999 100%
3.000.000 0 3.000,000 2.774.508 186,351 39,141 34,980 %
250.000 0 250.000 85,596 25,054 139,350 136,418 44%
2,000,000 0 2,000,000 1,255,724 724,708 19,568 5,767 99%
350,000 0 350.000 259,973 70,475 19,552 17.898 94%
146.840 0 146,840 72,874 0 73.966 72,657 50%
100,000 0 100,000 89,830 9.980 190 1 100%
1.500,000 0 1,500,000 971,503 563,296 (34.798) 44,640y 102%
8.846,840 7.894.332 16741172 13,313,244 1,900,705 1.527.223 1,464,904 91%
15,278.186 0 15,278,186 10.510.670 1,035,556 3,731,960 3.646.678 76%
500,000 0 500,000 0 0 500,000 500,000 0%
15.778.186 0 15,778,186 10,510,670 1.035,556 4.231,960 4,146,678 73%
4,370 145,450 149,820 0 0 149,820 149.820 0%
0 50.000 50,000 50,224 620 (844 [E2 18] 102%
8,221 401,000 409,221 64,737 22,660 321.824 316,348 21%
0 60,000 60,000 0 60.000 0 (951 100%
4370 314,000 318,370 218,370 0 100.000 89.310 69%
923 45,000 45,923 43,758 0 2,168 1,937 95%
2,052 120,000 122,052 94,686 10.557 16,809 14.851 86%
855 50,000 50,855 32460 0 18,395 16,429 64%
2,809 137,000 139.809 122,696 325 16,788 14,989 88%
1.251 61,000 62,251 56,554 0 5,697 5,088 91%
5,228 260.000 265.228 257,988 0 7.240 6,466 97%
] 100,000 100,000 0 09,627 373 (1188 100%
0 50,000 50.000 0 0 50,000 44,655 0%
0 15,000 15.000 0 0 15,000 13.397 0%
0 75.000 75.000 0 0 75,000 66,983 0%
0 11,900 11.900 0 0 11,900 10,628 0%
0 30,000 30,000 0 0 30,000 26,793 0%
0 73.100 73.100 0 0 73,100 65.286 0%
0 90,000 90.000 0 0 90,000 80.379 0%
0 31.000 31,000 0 0 31,000 27.686 0%
0 120,000 120,000 0 0 120.000 107,172 0%
0 198,000 198,000 0 0 198,000 176,834 0%
0 75,000 75,000 0 0 75,000 66,983 0%
0 60,000 60,000 0 0 60,000 $3,586 0%
0 60,000 60,000 0 0 60.000 53.586 0%
0 45.000 45,000 0 0 45,000 40,190 0%
0 120,000 120,000 0 0 120,000 107.172 0%
0 255,800 255.800 0 0 255,800 228,455 0%
30,079 3.053.250 3,083,329 941.469 193.788 1.948.071 1.782.040 7%



Fransiton.

Encunihirance

6900110 FD 345 NORTHEAST 0.00 0.00 214,600

6900310 10/19/18  RPR0010247 0.00 661 8| B&D Industries - Zia Littlc Leauge (New Fence) - Southeast Impact Service Area (Manzano Me
6900310 FD 345  SOUTHEAST 0.00 661.81 33,225

6900410 1016/17  P658900 - WO#10 0,00 6.537.76 Lee Landscapes - Shawn Mcwethy - $388.012.26 includes NMGRT

6900410 FD 345 NORTHWEST 0.00 6,537.76 339,158

6900610 02/27/18  P563500 - NTP#4 000 751.78 Morrow Readon Wilkinson Miller - Anderson Heights Park (Southwest Area) - $16.105 Tax S1.
6900610 08/02/18 P612700 - NOA 102.522.00 Lee Landscapes - Anderson Heights - Cost Estimate for Bid - 7557180 $293.791 / 6900610 $10
6900610 FD 345 SOUTHWEST 0.00 103,273.78 87,354

6900800 FD345  TRAILS 0.00_ 0.00 135,053

6900900 03/21/16 _ Reserve for Open Space Vistors Center 238.705.10 Valid per Gibson, Brandon - 7/19/18 - Reduced by $24 985.04 per D Jordan 1/4/1% - D. Jordan
6900900* To FD 345 OPEN SPACE 238.705.10 0.00 817,832




PROJECT
NUMBER

6900110
6900310
6900410
6900610
6900800
6900900

PROJECT NAME

FUND 345 IMPACT FLES
NORTHEAST
SOUTHEAST
NORTHWEST
SOUTHWEST

TRAILS

OPEN SPACE

TOTAL FUND 345

MISC PROJ
7299910  PETROGLYPH NATL ACQ
7514340  RIVER BOSQUE RESTORE & TRAIL
7538040 MONZANO MESA SPORTS COMPLEX
7538050 LOS ALTOS POOL & PK IMPROVMENTS
7552130 DISTRICT 9 PARKS
7552140  1.OS ALTOS POOL
7552170  WESTSIDE MEMORIAL
7542260  OS_LAND_AQUISTIONS
7543310  CENTRAL STREET TREES
7543300 LOS ALTOS GOLF COURSE
TOTAL PARKS MISC PROJ
FD 341 TRANSP INFRA TAX
7600300 TRAILS/BIKEWAYS
7600400  BIKEWAYS/TRAILS

TOTAL TRANSP TX FD 341

7349970
7350170
7349860
7349900
7350060
7350110
7350120
7350150
7350160
7350090
7350300
7350290
7350190
7350280
7350250
7350240
7350180
7350230
7350260
7350270
7330320
7350310
7350330
7350210
7350200
7350220
7349981
7349851

STATE GRANTS

WOMENS MEMORIAL

LOS ALTOS PARK

14 ALAMEDA LL

14 WESTGATE LL

16 DALE BELLAMA MILE HIGH LL
15 WESTMESA LL

15 ROADRUNNER LL

15 ZIA LL

15 DALE BELLAMAH LL

16 ALAMEDA LL

18 ALAMEDA LL

18 ANDERSON HIGHLANDS PARK
18 ARENAL DRAIN

18 EASTDALE L1 FENCING

18 EASTDALE LL

18 JUAN TABO HILLS PK

18 LOBO LL

18 MONTGOMERY PK

18 AMOLE WOMEN'S MEMORIAL
18 ALAMOSA SECURITY CAM

18 SE-MID-HEIGHTS PARK

18 ROADRUNNER LL

18 SUNRISE TERRACE PK IMP

18 PETROGLYPH LL SAFTEY IMP
18 ZIA LL FAC IMP

18 MILE HIGH LL

18 PARK SECURITY CAMERAS (RE-AUTH 1
18 ARENAL DRAIN BLUFF AREA PK (RE-A

CAPITAL IMPLEMENTATION PROGRAM
FINANCIAL STATUS REPORT

AS OF NOVEMBER 30, 2018 ERP POSTED TRANSACTIONS
& TRANSITORIES RECEIVED THRU DECEMBER 10. 2018

PARKS AND RECREATION

UNENCUM  PCT
BOND GRANT TOTAL TOTAL TOTAL UNENCUM LESS EXP
AMOUNT AMOUNT AP XPEN ENCUMBERED BALANCE ] ENC
137,548 303,151 440,699 222.232 0 218,467 214,600 50%
24,608 301,819 326,427 291,929 662 33.837 33225 90%
534,747 2,206,277 2.741,024 2,380.094 6,538 345,393 339,158 87%
114,831 837,799 952,630 796,916 65.546 90,167 87,354 91%
N7 339.612 371.329 233,842 0 137,487 135,053 63%
517,223 4,131,970 4,649.193 3,928,728 698,705 21.760 8.403 100%
1,360,674  8.120,628 9.481.302 7.862.741 771.451 847.110 817.794 91
0 5002332 5,002,332 3,743,151 0 1,259,181 1.236.894 75%
0 2.892.000 2,892,000 2.564.168 319.830 8.002 1922 100%
1.500.000 0 1,500,000 1495917 1.011 3.072 2999  100%
3,000,000 0 3.000,000  2.826,303 135,517 38,180 34,989 999,
250,000 0 250,000 93,042 17.746 139.212 136,418 44%
2,000,000 0 2,000,000 1.994.129 0 5871 5,767 100%
350,000 0 350,000 259,973 70471 19.556 17,902 94%
146,840 0 146.840 72874 0 73.966 72,657 50%
100,000 0 100,000 89.830 9,980 190 1 100%
1,500,000 0 1.500,000 971,503 383.422 145,076 135,389 90%
8.846,840  7.894,332 16,741,172 14,110,889 937.977 1.692,305 1,644,938 90%
15,278,186 0 15.278,186 10,572,768 979.784 3,725,634 3.641.500 76%
500.000 0 500,000 0 0 500,000 500.000 0%
15,778,186 0 15,778,186 10.572.768 979,784 4225634 4.141,500 73%
0 50,000 50,000 50.224 620 (844} 840 102%
0 60,000 60,000 0 60.000 0 {951)  100%
4.370 314,000 318,370 218,370 0 100,000 89310 69%
923 45,000 45.923 43,755 0 2,168 1.937 95%
2,052 120,000 122,052 105,424 0 16.628 14,851 86%
855 50,000 $0.855 32,460 0 18.395 16,429 64%
2.809 137,000 139.809 122,696 325 16.788 14.989 88%
1.251 61,000 62,251 56.554 0 5.697 5,088 91%
5,228 260,000 265,228 262.229 2,184 815 694 100%
0 100,000 100,000 0 99,627 3713 (1.188)  100%
0 50,000 50,000 0 0 50.000 50,000 0%
0 15,000 15,000 [} 0 15.000 15,000 0%
0 75,000 75.000 0 0 75.000 75.000 0%
0 11.900 11,900 0 0 11,900 11,900 0%
0 30,000 30.000 0 0 30,000 30,000 0%
0 73,100 73.100 0 0 73,100 73,100 0%
0 90,000 90,000 0 0 90,000 90,000 0%
0 31,000 31,000 0 0 31,000 31,000 0%
0 120,000 120,000 0 0 120,000 120,000 0%
0 25,000 25,000 0 25317 (317) (670 101%
0 75,000 75,000 0 0 75.000 75,000 0%
0 60,000 60,000 0 0 60,000 60,000 0%
0 60,000 60.000 0 0 60,000 60,000 0%
0 45,000 45,000 0 0 45,000 45.000 0%
0 120,000 120,000 0 0 120,000 120,000 0%
0 255,800 255,800 0 0 255,800 255,800 0%
0 337,351 337,351 0 0 337,351 337351 0%
0 145,450 145,450 0 0 145.450 145,450 0%




Tansiiors

Entumbinnet L

6900110 FD 345 NORTHEAST 0.00 0.00 214,600

6900310 10/19/18  RPR0010247 0.00 66181 B&D Industries - Zia Little Leauge (New Fence) - Southeast Impact Scrvice Area (Manzano Mc
6900310 FD 345  SOUTHEAST 0.00 661.81 33,225

6900410 10/16/17  P658500 - WO#10 0.00 653776 Lee Landscapes - Shawn Mcwethy - $388.012.26 includes NMGRT

6900410 FD 345 NORTHWEST 0.00 6.537.76 339,158

6900610 02/27/18  P563500 - NTP#4 0.00 751.78 Morrow Readon Wilkinson Miller - Anderson Heights Park (Southwest Area) - $16,105 Tax $1
6900610 08/02/18  P612700 - NOA 64,794 69 Lee Landscapes - Anderson Heights - Cost Estimate for Bid - 7557180 $293.791 / 6900610 $10
6900610 FD 345 SOUTHWEST 0.00 65.546.47 87,354

6900800 FD 345 TRAILS 0.00 0.00 135,053

6900900 03/21/16  Reserve for Open Space Vistors Center 238.705.10 Valid per Gibson. Brandon - 7/19/18 - Reduced by $24.985.04 per D Jordan 1/4/18 - D Jordan
6900900 11728/18  Reserve for Chant Property 120.000.00 Jordan, Dcb

6900900 11/28/18  Reserve for Kruger Property 340 .000.00 Jordan, Deb

6900900* Total _ FD 345 OPEN SPACE 698.705.10 0.00 8,403




CAPITAL IMPLEMENTATION PROGRAM
FINANCIAL STATUS REPORT
AS OF DECEMBER 31, 2018 ERP POSTED TRANSACTIONS
& TRANSITORIES RECEIVED THRU JANUARY 10. 2019

PARKS AND RECREATION

UNENCUM  PCT
PROJECT BOND GRANT TOTAL TOTAL TOTAL UNENCUM LESS EXP
NUMBER _ PROJECT NAME AMOUNT AMOUNT APPROPRIATED EXPENDED ENCUMBERED BALANCE INDIRECT  ENC
FUND 345 IMPACT FEES
6900110  NORTHEAST 137,548 303,151 440,699 222232 0 218.467 214,600 500
6900310  SOUTHEAST 24,608 301.819 326,427 291,929 6,002 28.496 27880 91%
6900410  NORTHWEST 534747  2,206.277 2741024 2.389.094 6.538 345,393 330,158 87%
6900610  SOUTHWEST 114,831 857.799 952,630 863.702 5350 83,579 82,000 91%
6900800  TRAILS 31,717 339,612 371,329 233.842 0 137.487 135,053 63%
6900900  OPEN SPACE §17.223 4131970 4649103 4233948 367,101 48.144 40477 99%
TOTAL FUND 345 1.360.674 8,120,628 0481302 8234746 384.990 861.566 839.168 919
MISC PROJ
7299910 PETROGLYPH NATL ACQ 0  5.002.332 5002332 3,743,151 0 1.259.181 1,236,894 75%
7514340  RIVER BOSQUE RESTORE & TRAIL 0 2.892.000 2,892,000  2.609.319 265,164 17.517 12,284 99%
7538040  MONZANO MESA SPORTS COMPLEX 1,500,000 0 1.500,000  1.495.917 1,031 3,083 2,979 100%
7538050  LOS ALTOS POOL & PK IMPROVMENTS 3,000,000 0 3,000,000 2913575 94.628 (8.203) (@815 100%
7552130 DISTRICT 9 PARKS 250,000 0 250,000 103,142 7.834 139,025 136418 44%
7552140 LOS ALTOS POOL 2,000,000 0 2000000  1.994.129 [ 5871 5767 100%
7552170 WESTSIDE MEMORIAL 350,000 0 350,000 290,347 40.598 19,054 17.963 959,
7542260  OS_LAND_AQUISTIONS 146,840 0 146,840 72,874 0 73,966 72,657 50%
7543300  LOS ALTOS GOLF COURSE 1.500.000 0 1,500,000 971,503 396,553 131,945 122,247 91%
TOTAL PARKS MISC PROJ 8746840  7.894,332 16641,172 14,193,956 805808 1641408 1,597,395 90%
FD 341 TRANSP INFRA TAX
7600300  TRAILS/BIKEWAYS 15,278.186 0 15.278.186 10,575,230 978,598  3.724358  3.640,269 76%
7600400  BIKEWAYS/TRAILS 500,000 0 500,000 0 0 500.000 500,000 0%
TOTAL TRANSP TX FD 341 15,778,186 0 15.778.186 10,575,230 978,598 4224358 4,140,269 73%
STATE GRANTS
7349970 WOMENS MEMORIAL 0 50,000 50.000 50,224 620 (8441 (341 102%
7350170  LOS ALTOS PARK 0 60,000 60,000 57.832 3.140 (972) (L007)  102%
7349860 14 ALAMEDA LL 4370 314,000 318,370 218,370 0 100,000 80310  6%%
7349900 14 WESTGATE LL 923 45,000 45,923 43,755 0 2,168 1937 95%
7350060 16 DALE BELLAMA MILE HIGH LL 2,052 120,000 122,052 105,424 0 16,628 14.851 86%
7350110 1S WESTMESA LL 855 50,000 50.855 32.460 0 18,395 16429 4%
7350120 15 ROADRUNNER LL 2.809 137,000 139,809 122,696 325 16,788 14,989 88%
7350150 15ZIALL 1,251 61,000 62,251 56,554 0 5.697 S088  91%
7350160 15 DALE BELLAMAH LL 5.228 260,000 265.228 262,229 2.184 815 694 100%
7350090 16 ALAMEDA LL 0 100,000 100,000 0 99,627 373 (IR 100%
7350300 18 ALAMEDA LL 0 50,000 50.000 0 46,09 3.904 2,783 92%
7350290 18 ANDERSON HIGHLANDS PARK 0 15,000 15.000 0 0 15.000 15,000 0%
7350190 18 ARENAL DRAIN 0 75,000 75.000 0 0 75,000 75,000 0%
7350280 18 EASTDALE LL FENCING 0 11.900 11,900 0 0 11,500 11.900 0%
7350250 18 EASTDALE LL 0 30,000 30,000 0 0 30,000 30.000 0%
7350240 18 JUAN TABO HILLS PK 0 73,100 73,100 0 73.100 0 (L1le)  100%
7350180  18LOBOLL 0 90,000 90,000 0 0 90,000 90,000 0%
7350230 18 MONTGOMERY PK 0 31,000 31,000 0 0 31,000 31,000 0%
7350260 18 AMOLE WOMEN'S MEMORIAL 0 120,000 120.000 0 0 120,000 120,000 0%
7350270 18 ALAMOSA SECURITY CAM 0 25,000 25,000 0 25317 GIn (670)  101%
7350320 18 SE-MID-HEIGHTS PARK 0 75,000 75,000 0 0 75,000 75,000 0%
7350310 18 ROADRUNNER LL 0 60.000 60,000 0 0 60,000 60,000 0%
7350330 18 SUNRISE TERRACE PK IMP 0 60,000 60,000 [+] (4] 60,000 60,000 0%
7350210 18 PETROGLYPH LL SAFTEY IMP 0 45,000 45,000 0 0 45,000 45,000 0%
7350200 18 ZIA LL FAC IMP 0 120,000 120,000 0 0 120,000 120,000 0%
7350220 18 MILE HIGH LL 0 255,800 255,800 0 0 255,800 255,800 0%
7349981 18 PARK SECURITY CAMERAS (RE-AUTH 1 0 337,351 337.351 0 0 337.351 337351 0%
7349851 18 ARENAL DRAIN BLUFF AREA PK (RE-A 0 145,450 145,450 0 0 145.450 145,450 0%
TOTAL STATE GRANTS 17.488  2.816.601 2,834,089 949,542 250400 1634138 1612760  42%



Transition.

Lacunibiance

6900110 FD 345  NORTHEAST 0.00 0.00 214,600

6900310 10/19/18  RPR0O010247 0.00 661 81 B&D Industrics - Zia Little Leauge (New Fence) - Southeast Impact Service Arca |
6900310 01/09/19  RPRO0OI0768 534038 B&D Industries - Manzano Mesa Scoreboard - Southeast Impact Scrvice Area (Mt
6900310 FD 345 SOUTHEAST 5.340.38 661.81 27,880

6900410 10116717 P6S8900 - WO#10 000 653776 Lee Landscapes - Shawn Mcwethy - $388.012.26 includes NMGRT

6900410 FD345 NORTHWEST 0.00 6,537.76 339,158

6900610 12/11/18  RPROO10583 5.349 50 ‘America Fence (OGC) - Ouray (Northwest Impact Service Arca) - $4 958 98 Tax !
6900610 FD345  SOUTHWEST 5349.51 0.00 82,000

6900800 FD 345  TRAILS 0.00 0.00 135,053

6900900 11/28/18 Reserve for Chant Property 367.101.00 Increased by $247,101 12/19/18 - Jordan, Deb

6900000" Total __FD 345 OPEN SPACE 367,101.00 0.00 40,477




CAPITAL IMPLEMENTATION PROGRAM
FINANCIAL STATUS REPORT
AS OF JANUARY 31,2018 ERP POSTED TRANSACTIONS
& TRANSITORIES RECEIVED THRU FEBRUARY 9, 2019

PARKS AND RECREATION

UNENCUM  PCT
PROJECT BOND GRANT TOTAL TOTAL TOTAL UNENCUM LESS EXP
NUMBER __ PROJECT NAME AMOUNT  AMOUNT APPROPRIATED EXPENDED ENCUMBERED BALANCE  INDIRECT — ENC
345 IMPACT FEES

6900110 E%T;DTHEAST 137,548 303.151 440,699 222232 0 218467 214,600 50%
6900310 SOUTHEAST 24.608 301.819 326,427 291929 662 33,837 33.235 90%
6900410 NORTHWEST 534,747 2,206,277 2.741.024 2,389,094 25,605 326,326 320,074 88%
6900610  SOUTHWEST 114,831 837,799 952.630 863,702 0 88,928 87.354 91%
6900800  TRAILS LNy 339,612 371,329 233842 0 137.487 135.053 63%
6900900  OPEN SPACE 517,223 4.131970 4,649,193 4,224,650 76,411 348,132 340,551 93%
TOTAL FUND 345 1,360,674 8,120,628 9,481,302 8225448 102,678 1,153,176 1,130,859 BB%

MISC PROJ
7299910 PETROGLYPH NATL ACQ 0 5,002,332 5,002,332 3,743,151 0 1,259,181 1,236,894 75%
7514340 RIVER BOSQUE RESTORE & TRAIL 0 2,892,000 2,892,000 2,654,653 219.830 17.517 13,125 99%
7538040 MONZANO MESA SPORTS COMPLEX 1,500,000 0 1,500,000 1,495917 4,244 1161 (237 100%
7538050 LOS ALTOS POOL & PK IMPROVMENTS 3.000,000 0 3,000,000 2,965,140 8.026 26,835 26,211 99%
7552130 DISTRICT 9 PARKS 250,000 0 250,000 128,482 11,492 110,026 107,865 56%
7552140 LOS ALTOS POOL 2,000,000 0 2.000,000 1,994,129 0 5,871 5,767 100%
7552170 WESTSIDE MEMORIAL 350,000 0 350,000 306,073 32,193 11,733 10,928 97%
7542260  OS_LAND_AQUISTIONS 146,840 0 146,840 72,874 0 73.966 72,657 50%
7543300 LOS ALTOS GOLF COURSE 1,500,000 0 1,500,000 1,339,115 43,189 117,696 114,811 92%
TOTAL PARKS MISC PROJ 8,746,840 7,894,332 16,641,172 14,699,534 318974 1.622.664 1,588,021 90%

FD 341 TRANSP INFRA TAX
7600300  TRAILS/BIKEWAYS 15.278.186 0 15,278,186 10.626.235 1,396,540 3255412 3,171,864 79%
7600400 BIKEWAYS/TRAILS 500,000 0 500,000 0 0 500,000 500,000 0%
TOTAL TRANSP TX FD 341 15,778,186 0 15,778,186 10,626,235 1.396,540 3,755412 3,671,864 76%

STATE GRANTS
7349970  WOMENS MEMORIAL 0 50,000 50,000 50,224 620 (844 (841 102%
7350170  LOS ALTOS PARK 0 60.000 60,000 61,026 0 11.026) {Loloy  102%
7349860 14 ALAMEDA LL 4,370 314,000 318,370 218.370 0 100,000 89,310 69%
7349900 14 WESTGATE LL 923 45,000 45,923 43,755 0 2,168 1.937 95%
7350060 16 DALE BELLAMA MILE HIGH LL 2,052 120,000 122,052 105,424 0 16.628 14.851 86%
7350110 15 WESTMESA LL 855 50,000 50,855 32,460 0 18,395 16,429 64%
7350120 15 ROADRUNNER LL 2,809 137,000 139.809 122,696 325 16,788 14,989 88%
7350150 15ZIA LL 1,251 61,000 62,251 56,554 0 5.697 5.088 91%
7350160 15 DALE BELLAMAH LL 5,228 260,000 265,228 262,229 2,184 815 694 100%
7350090 16 ALAMEDA LL 0 100,000 100,000 0 99,627 kK] (1188 100%
7350300 18 ALAMEDA LL 0 50,000 50,000 0 46,096 3,904 2,783 92%
7350290 18 ANDERSON HIGHLANDS PARK 0 15,000 15,000 0 0 15,000 15,000 0%
7350150 18 ARENAL DRAIN 0 75,000 75,000 0 0 75,000 75,000 0%
7350280 18 EASTDALE LL FENCING 0 11,900 11,900 0 0 11,900 11.900 0%
7350250 18 EASTDALE LL 0 30,000 30,000 0 0 30,000 30,000 0%
7350240 18 JUAN TABO HILLS PK 0 73,100 73,100 0 73,100 0 11116} 100%
7350180 18 LOBO LL 0 90,000 90,000 0 9,927 80,073 71.362 11%
7350230 18 MONTGOMERY PK 0 31,000 31,000 0 0 31,000 31,000 0%
7350260 18 AMOLE WOMEN'S MEMORIAL 0 120.000 120,000 0 0 120,000 120,000 0%
7350270 18 ALAMOSA SECURITY CAM 0 25,000 25,000 0 25317 (317) (670) 101%
7350320 18 SE-MID-HEIGHTS PARK 0 75,000 75,000 0 0 75,000 75,000 0%
7350310 18 ROADRUNNER LL 0 60,000 60,000 0 0 60,000 60,000 0%
7350330 18 SUNRISE TERRACE PK IMP 0 60,000 60,000 0 0 60,000 60.000 0%
7350210 18 PETROGLYPH LL SAFTEY IMP 0 45,000 45,000 0 0 45,000 45,000 0%
7350200 18 ZIA LL FAC IMP 0 120.000 120,000 0 0 120,000 120,000 0%
7350220 18 MILE HIGH LL 0 255,800 255.800 0 0 255,800 255,800 0%
7349981 18 PARK SECURITY CAMERAS (RE-AUTH t 0 337,351 337,351 0 0 337,351 337.351 0%
7349851 18 ARENAL DRAIN BLUFF AREA PK (RE-Al 0 145,450 145,450 0 0 145,450 145 450 0%
TOTAL STATE GRANTS 17.488 2,816,601 2,834,089 952,736 257,196 1,624,158 1,594,119 43%



PEnsiton

Encumbriince

Brojee ATl

6900110 FD 345 NORTHEAST 0.00 0.00 214,600

6900310 10/19/18  RPRO010247 0.00 66181 B&D Industries - Zia Little Leauge (New Fence) - Southeast Impact Service Area (Manzano M
6900310 FD 345  SOUTHEAST 0.00 661.81 33,225

6900410 10116117 P658900 - WO#10 0.00 653776 Lec Landscapes - Shawn Mcwethy - $388,012.26 includes NMGRT

6900410 01/18/19  P658202 - NTP#2 19.066 91 Consensus Planning - BFP - $19,066.91 (includes NMGRT)

6900410 FD 345 NORTHWEST 19,066.91 6,537.76 320,074

6900610 FD 345  SOUTHWEST 0.00 000 87,354

6900800 FD345 TRAILS 0.00 0.00 135,053

6900900 11/28/18  Reserve for Chant Property 76411 45 Decreased $290.000 Property Paid & $389.55 Closing Cost 1/25/19 - Increased by $247,101 12
900900" Total _ FD 345 OPEN SPACE 76.411.45 0.00 340,551




CAPITAL IMPLEMENTATION PROGRAM
FINANCIAL STATUS REPORT
AS OF FEBRUARY 28, 2018 ERP POSTED TRANSACTIONS
& TRANSITORIES RECEIVED THRU MARCH 8, 2019

PROJECT
NUMBER _ PROJECT NAME
FUND 345 IMPACT FEES
6900110 NORTHEAST
6900310  SOUTHEAST
6900410  NORTHWEST
6900610 SOUTHWEST
6900800  TRAILS
6900900  OPEN SPACE
TOTAL FUND 345
MISC PROJ
7299910 PETROGLYPH NATL ACQ
7514340 RIVER BOSQUE RESTORE & TRAIL
7538040 MONZANO MESA SPORTS COMPLEX
7538050 LOS ALTOS POOL & PK IMPROVMENTS
7552140 LOS ALTOS POOL
7552170 WESTSIDE MEMORIAL
7542260 0OS_LAND_AQUISTIONS
7543300 LOS ALTOS GOLF COURSE

TOTAL PARKS MISC PROJ

7600300
7600400

FD 341 TRANSP INFRA TAX
TRAILS/BIKEWAYS
BIKEWAYS/TRAILS

TOTAL TRANSP TX FD 341

GRANTS
7349970 WOMENS MEMORIAL
7350170 LOS ALTOS PARK
7349860 14 ALAMEDA LL
7349900 14 WESTGATE LL
7350060 16 DALE BELLAMA MILE HIGH LL
7350110 15 WESTMESA LL
7350120 15 ROADRUNNER LL
7350150 I15ZIALL
7350160 15 DALE BELLAMAH LL
7350090 16 ALAMEDA LL
7350300 18 ALAMEDA LL
7350290 18 ANDERSON HIGHLANDS PARK
7350190 18 ARENAL DRAIN
7350280 18 EASTDALE LL FENCING
7350250 18 EASTDALE LL
7350240 18 JUAN TABO HILLS PK
7350180 18 LOBO LL
7350230 18 MONTGOMERY PK
7350260 18 AMOLE WOMEN'S MEMORIAL
7350270 18 ALAMOSA SECURITY CAM
7350320 18 SE-MID-HEIGHTS PARK
7350310 18 ROADRUNNER LL
7350330 18 SUNRISE TERRACE PK IMP
7350210 18 PETROGLYPH LL SAFTEY IMP
7350200 18 ZIA LL FAC IMP
7350220 18 MILE HIGH LL
7349981 18 PARK SECURITY CAMERAS (RE-AUTH |
7349851 18 ARENAL DRAIN BLUFF AREA PK (RE-Al
7373100 A301032 ALAMEDA DRAIN TRAIL
TOTAL GRANTS

PARKS AND RECREATION

UNENCUM  PCT

BOND GRANT TOTAL TOTAL TOTAL UNENCUM LESS EXP

AMOUNT  AMOUNT APPROPRIATED EXPENDED ENCUMBERED BALANCE INDIRECT — ENC
137.548 303.151 440,699 222232 0 218467 214,600 50%
24,608 301,819 326427 292348 24933 9,146 8,522 97%
534,747 2.206,277 2,741,024 2,389,094 46,401 305.529 299.260 89%
114,831 837,799 952,630 863,702 50.925 38,004 36,386 96%
31717 339,612 371328 233.842 0 137,487 135,053 63%
517.223 4,131.970 4,649,193 4.224.650 0 424,543 417,029 91%
1.360.674 8,120,628 9,481,302 8225867 122,358 1133177 1,110,850 88%
0 5,002,332 5,002,332 3.743,151 0 1,259,181 1.236,894 5%
0 2,892,000 2,892,000 2,654,653 219,830 17,517 13,125 99%
1,500,000 0 1,500,000 1495917 3,211 872 797 100%
3,000,000 0 3,000,000 2,965,140 88,104 153333 154,026 102%
2.000,000 0 2,000,000 1,994,129 0 5.871 5,767 100%
350,000 0 350,000 307,973 41.247 779 10) 100%
146,840 0 146,840 72,874 0 73.966 72,657 50%
1,500,000 0 1,500,000 1,339,115 36,254 124,631 121,752 92%
8,496,840 7.894,332 16,391,172 14,572,952 388,736 1,429,484 1,396,965 91%
15,219,274 0 15.219.274 10.717,662 1,474,560 3,027,052 2,946,097 80%
500,000 0 500,000 0 0 500.000 500,000 0%
15,719,274 0 15,719.274 10,717.662 1,474,560 3,527,052 3,446,097 78%
0 50,000 50,000 50,224 620 (844) i841) 102%
0 60,000 60,000 61,026 0 (1.026) (1.010) 102%
4,370 314,000 318,370 218,370 0 100,000 89,310 69%
923 45,000 45,923 43,755 0 2,168 1,937 95%
2,052 120,000 122,052 106,740 0 15312 13,675 87%
855 50,000 50,855 32,460 0 18,395 16,429 64%
2,809 137,000 139,809 122,696 325 16,788 14,989 88%
1,251 61,000 62,251 56.554 0 5697 5,088 91%
5228 260,000 265,228 260912 2,184 2,132 1,870 99%
0 100,000 100,000 43,027 57323 (350) 11.188) 100%
0 50,000 50,000 0 46,096 3,904 2,783 92%
0 15,000 15,000 0 0 15,000 15,000 0%
0 75.000 75.000 0 0 75,000 75,000 0%
0 11,900 11,900 0 0 11,900 11,900 0%
0 30,000 30,000 0 0 30.000 30,000 0%
0 73,100 73,100 0 73,100 0 (1.116) 100%
0 90,000 90,000 395 9,538 80,067 71,362 11%
0 31,000 31,000 0 0 31,000 31,000 0%
1] 120,000 120,000 0 0 120,000 120,000 0%
0 25.000 25.000 0 25317 1317) (6709 101%
0 75.000 75,000 0 0 75,000 75,000 0%
0 60,000 60,000 0 0 60,000 60,000 0%
0 60,000 60.000 0 60,000 0 (916 100%
0 45,000 45,000 0 a 45,000 45,000 %0
0 120,000 120,000 0 0 120.000 120,000 0%
0 255,800 255,800 0 0 255,800 255,800 0%
0 337,351 337351 0 334,873 2479 (2.900) 99%
0 145,450 145,450 0 0 145450 145.450 0%
153,750 153,750 0 1] 153.750 153,750 0%
17,488 2,970,351 2987839 996,158 609,376 1,346,701 54%

1,382,305



Relerense

Jaansitory

Encinibrance

6900110 FD 345  NORTHEAST 0.00 0.00 214,600
6900310 03727/19  P756190 - NOA 2439641 Lee Lanscapes - Juan Tabo Hills Park - SE Impact Service Area (New Park) - Split - 7350240 $73,000 / 7552130 §12
6900310 /19718 RPRO010247 0.00 0.00 B&D Industries - Zia Little Leauge (New Fence) - Southeast Impact Service Area (Manzano Mesa Park)- PROP#18-1
6900310 02/15/19  RPRO010247 / PRKOO 14856 53644 Change Order Decreased to $536.44 from $651 97 - 2/15/19 - B&D Industries - Zia Little Leauge (New Fence) - Sou
6900310 FD 345 SOUTHEAST 24,932.85 0.60 3,522
6900410 10716717 P658900 - WOH10 000 6.537.76 Lec Landscapes - Shawn Mcwethy - $388,012.26 includes NMGRT
6900410 022719 PR02300 - WOfi41 2993748 Franklin Earthmoving - Ouray Dog Park (Ligh. fence hydrant) - North West Service Aren - $23.937 4R (includes NMt
6900410 03/04/19 V01158497 70,12 PlaySafe - Shawn McWethy Swing Audit - INVA19-0115 $65 Tax $5.12 - §70.12
6900410 03/29/19  RPROO11456 5.271.00 Trees of Cormales (POR) - Andalucai Park (New Trees) - NW Service Arca - Order# 138547 §5.271
6900410 03/29/19  RPROO11471 4.584 60 Desert Gardens (POR) - Andalucai Park (New Trees) - NW Service Arca - PROP#0325191 $4.250 Tax §334.69 = §4
6900410 FD 345  NORTHWEST 39,863.29 6.537.76 299,260

350270 03/14/19  P902300 - WOH43 50,924 56 Franklin Earthmoving - Memoral Park Lighting - SW Service Area - Split - 7350270 (§111.239.86) $120.000 (w/NM
6900610 FD 345 SOUTHWEST 50,924.587 0.00 36,386
6900800 FD 345 TRAILS 0.00 0.00 135,053
6900900 1128/18  Reserve for Chant Property 0.00 Released Remaining Amount $76,4 11.45 Jordan 3/6/19 - Decreased $290.000 Property Paid & $389.55 Closing Cost
6900900* Total FD 345 OPEN SPACE 0.00 02.00 417,029




PROJECT
NUMBER __PROJECT NAME

FUND 345 IMPACT FEES
6900110  NORTHEAST
6900310  SOUTHEAST
6900410 NORTHWEST
6900610  SOUTHWEST
6900800  TRAILS
6900900  OPEN SPACE
TOTAL FUND 345

MISC PROJ
7299910  PETROGLYPH NATL ACQ
7514340  RIVER BOSQUE RESTORE & TRAIL
7538040  MONZANO MESA SPORTS COMPLEX
7538050  LOS ALTOS POOL & PK IMPROVMENTS
7552140  LOS ALTOS POOL
7552170  WESTSIDE MEMORIAL
7542260  OS_LAND_AQUISTIONS
7543300  LOS ALTOS GOLF COURSE
TOTAL PARKS MISC PROJ

FD 341 TRANSP INFRA TAX
7600300  TRAILS/BIKEWAYS
7600400  BIKEWAYS/TRAILS
TOTAL TRANSP TX FD 341

GRANTS
7349970  WOMENS MEMORIAL
7350170  LOS ALTOS PARK
7349860 14 ALAMEDA LL
7349900 14 WESTGATE LL
7350060 16 DALE BELLAMA MILE HIGH LI
7350110 15 WESTMESA LL
7350120 15 ROADRUNNER LL
7350150  15ZIALL
7350160 15 DALE BELLAMAH LI
7350090 16 ALAMEDA LL
7350300 18 ALAMEDA LL
7350290 18 ANDERSON HIGHLANDS PARK
7350190 18 ARENAL DRAIN
7350280 18 EASTDALE LL FENCING
7350250 18 EASTDALELL
7350240 18 JUAN TABO HILLS PK
7350180 18 LOBOLL
7350230 18 MONTGOMERY PK
7350260 18 AMOLE WOMEN'S MEMORIAL
7350270 18 ALAMOSA SECURITY CAM
7350320 18 SE-MID-HEIGHTS PARK
7350310 18 ROADRUNNER LL
7350330 18 SUNRISE TERRACE PK IMP
7350210 18 PETROGLYPH LL SAFTEY IMP
7350200 18 ZIA LL FAC IMP
7350220 18 MILE HIGH LL
7349981 18 PARK SECURITY CAMERAS (RE-AUTH fr
7349851 18 ARENAL DRAIN BLUFF AREA PK (RE-AU
7373100  A301032 ALAMEDA DRAIN TRAIL
TOTAL GRANTS

CAPITAL IMPLEMENTATION PROGRAM -22-
FINANCIAL STATUS REPORT
AS OF MARCH 31,2019 ERP POSTED TRANSACTIONS
& TRANSITORIES RECEIVED THRU APRIL 9, 2019
PARKS AND RECREATION

UNENCUM PCT

BOND GRANT TOTAL TOTAL TOTAL UNENCUM LESS EXP
137,548 303,151 440,699 222232 0 218,467 214,600 50%
24,608 301,819 326,427 292,348 24,396 9,683 9,058 97%
534,747 2,206,277 2,741,024 2,389,165 46,331 305,528 299,260 89%
114,831 837,799 952,630 863,702 50,925 38,004 36,386 96%
31,717 339,612 371,329 233,842 0 137,487 135,053 63%
517,223 4,131,970 4,649,193 4,224 650 0 424,543 417,029 91%
1,360,674 8,120,628 9,481,302 8,225,938 121,652 1,133,712 1,111,386 88%
0 5,002,332 5,002,332 3,743,151 0 1,259,181 1,236,894 75%
0 2,892 000 2,892,000 2,654,653 219,830 17,517 13,125 99%
1,500,000 0 1,500,000 1,496,912 3,211 (123) (180) 100%
3,000,000 0 3,000,000 2,988,313 44,823 (33,136) (33,382) 101%
2,000,000 0 2,000,000 1,994,129 0 5,871 5,767 100%
350,000 0 350,000 337,063 13,235 (299) (539)  100%
146,840 0 146,840 72,874 0 73,966 72,657 50%
1,500,000 0 1,500,000 1,364,549 11,292 124,159 121,752 92%
8,496,840 7,894 332 16,391,172 14,651,645 292,391 1,447,136 1,416,093 91%
15,219,274 0 15219274 10,745,477 1213363 3,260,434 3,180,198 9%
500,000 0 500,000 0 0 500,000 500,000 0%
15,719,274 0 15,719,274 10,745,477 1,213,363 3,760,434 3,680,198 76%
0 50,000 50,000 50,224 620 (844) (841) 102%
0 60,000 60,000 61,026 0 (1,026) (1,010) 102%
4,370 314,000 318,370 218,370 0 100,000 89,310 69%
923 45,000 45,923 43,755 0 2,168 1,937 95%
2,052 120,000 122,052 106,740 0 15,312 13,675 87%
855 50,000 50,855 32,460 0 18,395 16,429 64%
2,809 137,000 139,809 122,696 0 17,113 15,283 88%
1,251 61,000 62,251 56,554 0 5,697 5,088 91%
5,228 260,000 265,228 260,912 2,184 2,132 1,870 99%
0 100,000 100,000 79,177 21,781 (958) (1,188) 101%
0 50,000 50,000 0 0 50,000 50,000 0%
0 15,000 15,000 0 0 15,000 15,000 0%
0 75,000 75,000 247 26,514 48,240 42,678 36%
0 11,900 11,900 0 0 11,900 11,900 0%
0 30,000 30,000 0 0 30,000 30,000 0%
0 73,100 73,100 0 73,100 0 (1,116) 100%
0 90,000 90,000 711 9,228 80,061 71,362 11%
0 31,000 31,000 0 20,671 10,329 8,909 67%
0 120,000 120,000 0 0 120,000 120,000 0%
0 25,000 25,000 0 25317 317 (670) 101%
0 75,000 75,000 0 0 75,000 75,000 0%
0 60,000 60,000 0 0 60,000 60,000 0%
0 60,000 60,000 0 60,000 0 (916) 100%
0 45,000 45,000 0 0 45,000 45,000 0%
0 120,000 120,000 0 0 120,000 120,000 0%
0 255,800 255,800 0 45252 210,548 187,349 18%
1] 337,351 337,351 0 334,873 2,479 (2,900) 9%
0 145,450 145,450 0 0 145,450 145,450 0%
0 153,750 153,750 0 153,750 0 (2,436) 100%
17,488 2,970,351 2,987,839 1,032,871 773,290 1,181,679 1,115,163 60%



6900110 FD 345 NORTHEAST 0.00 0.00 214,600
6900310 03/27/19  P756190 - NOA 24,396.41 Lee Lanscapes - Juan Tabo Hills Park
6900310 FD 345 SOUTHEAST 24.396.41 0.00 9,058
HOON0L 10 04403714 OLD PO 3000000 ERP lssue PO#RO033K

6900410 10/16/17  P658900 - WO#10 6.537.76 Lee Landscapes - Shawn Mcwethy - §
6900410 02/27/19  P902300 - WO#41 29.937.48 Franklin Earthmoving - Ouray Dog Pa
6900410 03/29/19  RPR0O011456 5,271.00 Trees of Corrales (POR) - Andalucai }
6900410 03/29/19  RPR0011471 4,584.69 Desert Gardens (POR) - Andalucai Pa
6900410 FD 345 NORTHWEST 9.855.69 36.475.24 299,260
6900610 03/14/19  P902300 - WO#43 50,924.56 Franklin Earthmoving - Memoral Park
6900610 FD 345 SOUTHWEST 0.00 50,924.56 36,386
6900800 FD 345  TRAILS 0.00 0.00 135,053
6900900 Total __FD 345 OPEN SPACE 0.00 0.00 417,029
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FILED IN MY OFFICE
DISTRICT COURT CLERK
2/1/2016 1:23:57 PM
James A. Noel

Shellene Romero

STATE OF NEW MEXICO -
COUNTY OF BERNALILLO EXHbBITE
SECOND JUDICIAL DISTRICT

KEERAN 1, LLC, ROBERT KEERAN,
and CYNTHIA KEERAN,

Petitioners,

V. D-202-CV-2014-07331

THE CITY OF ALBUQUERQUE,

Respondent.

MEMORANDUM OPINION AND ORDER
THIS MATTER is an appeal of a decision by the City of Albuquerque denying

Petitioners’ request for cash reimbursement of impact fee credits under the Impact Fee
Ordinance, Albuquerque, N.M., Code of Ordinances, 8§ 14-19-1 through -24, -98 through -99
(2012) (the “IFO™). The Court has reviewed the record and the parties’ briefs, and heard
argument of counsel. The Court AFFIRMS in part, REVERSES in part, and REMANDS
this matter for additional proceedings as described in this opinion.
I FACTS AND BACKGROUND

The record reflects the following facts. In 2008, the City granted Petitioners
approximately $3.2 million in impact fee credits in exchange for building a portion of a concrete-
lined drainage channel in the Far Northeast Service Area. On February 14, 2014, Petitioners
applied to the City for a cash reimbursement. [ROA 000290.] The City’s Impact Fee
Administrator &nied the request on March 14, 2014. [ROA 000498-99.] Petitioners appealed
the Impact Fee Administrator’s decision to the Environmental Planning Commission. On May 8,
2014, the Environmental Planning Commissi01_1 affirmed the Impact Fee Administrator’s
decision. [ROA 000013-14.] Petitioners appealed to the City’s Planning Department and the

matter was assigned to be heard by a Land Use Hearing Officer (LUHO). [ROA 000017.]



An evidentiary hearing was held before the LUHO on August 13, 2014, and continued on
September 19, 2014. On September 26, 2014, the LUHO issued a recommendation that
Petitioners’ appeal be denied. The City Council adopted the LUHO’s recommendation by a
seven-to-one vote on October 21, 2014. [ROA 000728-43.]

Petitioners seek judicial review of the City’s administrative action denying their
application for reimbursement. Petitioners’ claims for constitutional and statutory violations are
not currently before the Court.

II.  STANDARD OF REVIEW
Rule 1-075(R) NMRA' provides that the district court shall apply the following standards

of review:

(1) whether the agency acted fraudulently, arbitrarily or capriciously;

(2) whether based upon the whole record on review, the decision of the agency is not
supported by substantial evidence;

(3) whether the action of the agency was outside the scope of authority of the agency; or
(4) whether the action of the agency was otherwise not in accordance with law.

Substantial evidence is evidence that a reasonable mind would regard as adequate to
support a conclusion, Fitzhugh v. NM. Dep't of Labor, 1996-NMSC-044, 924, 122 NM. 173
The party challenging the agency’s decision bears the burden on appeal of showing that the
decision meets one of the grounds for reversal. /d. 9 25.

IIl. DISCUSSION

A. Issues ripe for review

This matter raises several qQuestions, but only three issues are ripe for appellate review

based on the record that currently exists: (1) Does the JEO give priority to a credit-holder who

12




has applied for cash reimbursement? (2) Was there an unencumbered balance of drainage impact
fees for the Far Northeast Service Area when Petitioners applied for reimbursement? and (3) Did
the City spend drainage impact fees collected for the Far Northeast Service Area on ineligible
projects?

Petitioners preserved all three issues during the administrative proceedings and the
LUHO addressed these issues in the recommendation that was adopted by the City Council. The
Court therefore proceeds to address each issue.

B. Does the IFO give priority to a credit-holder who has applied for cash
reimbursement?

Petitioners argue the City is required to reimburse credit-holders from impact fees
collected in the future. Petitioners’ argument is that once a credit holder has submitted an
application for reimbursement, his claim to impact fees collected thereafter takes priority over
any other eligible expenditures under the IFQ. The LUHO concluded Petitioners’ claim for a
cash reimbursement does not have priority over eligible capital improvements. The Court
affirms this conclusion.

The IFO permits credit holders to “[r]equest reimbursement from the city for all or part of
the amount of the excess credits from revenue generated by impact fees paid by new
development for system improvements within the same service category and service area for
which the credit was granted.” IFO, § 14-19-19(J)(6)(c). Based on this provision, the Court
concludes there is no prohibition against using impact fees collected after the date of the
application to reimburse credit-holders. However, there is no basis in the IFO to support
Petitioners’ position that claims for cash reimbursement take precedence over other eligible
expenditures. Whether the City is required to reimburse a credit holder in cash depends solely

on whether the funds are encumbered.



C. Was there an unencumbered balance?
The IFO states:
The city shall, upon request from the credit-holder of excess credits, after acceptance by
the city of the project creating credits, provide reimbursements for excess credits on a
first in, first out basis and shall not be obligated to provide reimbursements in the event

there is no unencumbered account balance in the city’s impact fee account for the
appropriate service category and service area.

IFO, § 14-19-19(J)(7)(c). It is undisputed that Petitioners are credit-holders or acting on behalf
of credit-holders, that the City accepted the project creating the credits, and that the account at
issue is the drainage impact fee account for the Far Northeast Service Area. The parties also are
in agreement that over a period of time the City had collected approximately $1,022,000 in
drainage impact fees for the Far Northeast Service Area and that it had expended approximately
$939,500 from that account.

Petitioners argue the difference—approximately $82,500—is unencumbered and
therefore available to reimburse credit-holders. The City argues, and the LUHO agreed, that the
entire balance is encumbered and therefore there is no unencumbered balance available to

reimburse credit-holders.

The threshold question of law is one of interpreting the IFO: what is an “encumbered” €

balance? The IFO provides a definition. Encumbered means: “Impact fee funds committed for
a specified capital improvement on a specified time schedule which does not exceed seven years

from the date of payment of the impact fees.” IFO, § 14-19-3 (Definitions). The Court

concludes this definition means that to qualify as encumbered the funds must be committed, orin__

other words—ear-marked—to a specific capital improvement, and must be scheduled to be spent
——

on that specific capital improvement within seven years from the date the fees were paid.

The LUHO agreed with the Impact Fee Administrator that funds are encumbered if they

have not been spent and there are projects on the Component Capital Improvement Plan (CCIP)




that have yet to be funded. The Court rejects this definition. While the Court agrees that

drainage impact fees collected in the Far Northeast Service Area may be spent on any project

listed on the CCIP, merely listing a project on the CCIP is not sufficient to encumber the unspent _
-— —————

balance. If listing an improvement on the CCIP were sufficient to encumber any outstanding
funds, it would be unnecessary for the IFO to provide a definition of the term “encumbered.”

As evidence that the funds in the account were encumbered, the City offered a document
designated in the record as “Attachment G.” [ROA 000641.] Attachment G is a spreadsheet
which the City’s witness described as a “rundown of all the expenses for the far northeast
|drainage] impact fee[s]” going back to February of 2008, which is when the City reportedly
began collecting impact fees for this area. [ROA 000545.] Attachment G states the “Total
Collected” is $1,022,000.00, which corresponds to the approximate amount the parties agree the
City had collected in drainage impact fees for the Far Northeast Service Area up to that time.
Attachment G also identifies expenditures of impact fees for the Far Northeast Service Area. For
each expenditure, Attachment G provides the amount, vendor name and number, and a brief
description of the project. The total of the expenditures, designated on the spreadsheet at “Total
Spent,” is $939,443.00. The difference between the “Total Collected” and “Total Spent”—
$82,557.00—is designated “Total Encumbered (future proj.).” [ROA 000641.] The LUHO
found Attachment G demonstrates that the unspent funds in the account were encumbered.
[ROA 000738.]

The Court does not agree Attachment G demonstrates the funds are encumbered.
Attachment G does not identify: (1) to which capital improvement the funds are committed; or

(2) a specified time schedule for spending the funds. The IFO requires both criteria be met both
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before funds can be characterized as encumbered. Attachment G shows, at most, that the funds
remaining in the account have not been spent—it does not demonstrate they are encumbered.

The IFO does not specify a procedure for encumbering funds and the Court therefore
declines to define or mandate a procedure. However, the Court rejects Petitioners’ position that
projects must be defined with more specificity than the allegedly general descriptions in the
CCIP. What the definition of “encumbered” requires is that the funds be identified to a
particular improvement and scheduled to be expended on a specified schedule; it does not require
more detailed project descriptions than are given in the CCIP. The Court also rejects Petitioners’
argument that impact fees are encumbered only if a purchase order has been issued. There is no
support in the IFO for this proposition.

To the extent the City concluded impact fees are _encumbered merely because they are

unspent, the decision is reversed and this matter is remanded with instructions to conduct
i —_—

additional proceedings to determine if the funds are encumbered according to a correct

construction of the term “encumbered.” When determining if funds are encumbered, the City
should be guided by the requirements of the IFO. Encumbering impact fees the City collects is
part of administering them. The IFO requires administration of impact fees be transparent and
documented. IFO, § 14-19-17 (Administration of Fees). Whether the City has encumbered
some or all of the funds in an account, to which specific capital improvement, and upon what
specified schedule should be readily discernible and open to inspection.

D. Did the City spend impact fees on ineligible projects?

Petitioners claim the balance of drainage impact fees for the Far Northeast Service Area
is too low because the City expended impact fees on projects that that were not eligible for

impact fees. The LUHO found $272,752.67 spent on acquiring two lots on Glendale Avenue



was a proper expenditure and rejected Petitioners’ arguments that impact fees could only be
spent on the La Cueva Channel project.

An impact fee is a “charge or assessment imposed by a municipality or county on new
development in order to generate revenue for funding or recouping the costs of capital
improvements or facility expansions necessitated by and attributable to the new development.”
NMSA 1978, § 5-8-2(I) (1993). “Money from impact fees may be spent only for the purposes
for which the impact fee was imposed as shown by the capital improvements plan and as
authorized by the Development Fees Act.” Jd § 5-8-16(C). Under the IFO, authorized
expenditures include: planning, design and construction, land acquisition, land improvement,
design and engineering related thereto. IFO, § 14-19-14(A)(1).

Substantial evidence supports the LUHO’s finding that the purchase of two lots on
Glendale Avenue for a total of $272,752.67 was an eligible expenditure. The Impact Fee
Administrator testified that these two lots, acquired between August and November 2012, were
part of the El Camino Trunk Line project. [CD Sept. 19, 2014, at 37:00-50:00.] The El Camino
Trunk Line project is on the CCIP for fiscal year 2011 through fiscal year 2018 [ROA 000277]
and land acquisition is a permissible use of impact fees.

However, the record is not sufficiently developed to permit appellate review of
Petitioners’ claim that other expenditurcs listed on Attachment G were not eligible for impact
fees. Petitioners’ counsel attempted to elicit testimony from the City’s witnesses regarding
expenditures listed on Attachment G. Neither the Impact Fee Administrator nor the City’s Fiscal
Manager for Municipal Development was able to answer questions regarding the purpose of
expenditures other than the purchase of the Glendale lots. The Impact Fee Administrator stated

he was unable to answer questions regarding expenditures of impact fees because the questions



require engineering knowledge and because expenditures are handled by the Department of
Municipal Development with the assistance of the Engineering Department. [CD Sept. 19, 2014,
58:00-1:13:00.]

The nature of the expenditures is relevant because impact fees may not be used to pay for
certain types of projects.” To determine whether an expenditure was a propet use of impact fees,
the nature of the project must be established. The Court considers the nature of the expenditure
to be a fact question within the purview of the administrative process that is subject to substantial
evidence review on appeal. Because the Court’s review in its appellate capacity is limited to the
record, the Court declines to consider any factual matter submitted with the briefs.

The record contains no evidence regarding most of the expenditures on Attachment G.
Accordingly, this case is remanded for further evidentiary proceedings as necessary, and findings

to determine if the challenged expenditures were permissible under the Development Fees Act

IV. CONCLUSION -

The Court: (1) AFFIRMS the City’s conclusion that the IFO does not give priority to

and the IFO.

credit-holders who have applied for cash reimbursement; (2) REVERSES the City’s finding that
GG i

there is no unencumbered balance of drainage impact fees for the Far Northeast Service Area

because the finding is based on an erroneous interpretation of the term “encumbered”: and 3)

? For example, impact fees may not be used to pay for: (1) facilities that are not identified on the capital
improvements plan; (2) repair, operation or maintenance of existing or new capital improvements or facility
expansions; (3) upgrading, updating, expanding or replacing existing capital improvements to serve existing
development in order to meet stricter safety, efficiency, environmental or regulatory standards; (4) upgrading,
updating, expanding or replacing existing capital improvements to provide better service to existing development;
(5) administrative and operating costs except as provided by the Development Fees Act: (6) principal payments or
debt service charges on bonds or other indebtedness, except as allowed by the Development Fees Act: or (@)
libraries, community centers, schools and certain other specified facilities. NMSA 1978, § 5-8-5. The IFO also
contains a section defining eligible and ineligible expenditures. IFO, § 14-19-14.



AFFIRMS the City’s finding that the purchase of the two Glendale lots was a permissible use of

impact fees because this finding is supported by substantial evidence. -
This matter is REMANDED for proceedings to: (1) determine if the funds were

encumbered according to the corrected definition described in this opinion; and (2) develop an

evidentiary record and findings as to whether other challenged expenditures were eligible for

impact fees.
IT IS SO ORDERED. &\ \\ \\f :;
ALAN MALOTT
DISTRICT COURT JUDGE

This is to certify that a true and correct copy of
the foregoing document was mailed and/or
otherwise delivered 10 the following on

Q- \ =1, ,2016:

J. Douglas Foster

Foster, Rieder, and Jackson, P.C.
P.O. Box 1607

Albuquerque, NM 87103-1607

Blake Whitcomb.
Nataley I. Quintana

City of Albuquerque
P.O. Box 2248
Albuquerque, NM 87103

<. L

7/
CV-2014-07331




EX BT F



MBI F

CITY OF ALBUQUERQUE
CITY COUNCIL

SUBJECT:  Remand of AC-14-4 per order of the Second Judicial District Court
DATE: May 16, 2016

The City Council denied a request for a refund or reimbursement of Drainage Impact Fee
Excess Credits by accepting and adopting a recommendation and findings of the City Council's
Land Use Hearing Officer on October 20, 2014. That decision was appealed to the Second
Judicial District Court by the Appellants, Bob Keeran as Agent for, Bob Keeran, Donald Hoech
of Hoech Real Estate Corp. and Hoech Profit & Sharing Plan, JT Michelson and Michael
Montoya.

The District Court affirmed part of the City Council's decision, and reversed and remanded other
parts. Specifically, the Council was affirmed on its determination that the Impact Fee Ordinance
does not give priority to impact fee credit-holders requesting cash reimbursements over properly
encumbered CCIP projects, and that the purchase of two parcels of land was a permissible
expenditure of impact fees.

However, the District Court reversed and remanded for the City to hold additional proceedings
to: 1) determine if certain impact fee funds were properly encumbered according to the definition
of “encumbered funds” as interpreted by the District Court, and 2) to develop an evidentiary
record and findings as to whether certain other expenditures were eligible for impact fees.

The City Council hereby refers the remand of AC-14-4 to the Land Use Hearing Officer to hold
any necessary hearings on the matters remanded by the District Court (unless otherwise settled
by the parties prior to a hearing) and to submit a recommendation and findings on these matter
for acceptance or rejection by the City Council pursuant to the relevant City Ordinances and City
Council Rules for land use appeals and the following instructions:

e The Parties shall submit written briefs with any relevant supporting evidence to the Land
Use Hearing Officer putting forth their respective positions and arguments on the matters
in controversy not later than July 15, 2016.

e The Land Use Hearing Officer shall hold a hearing on this matter as soon as practicable
after completion of briefing.

Attachment: Remand Order in the Matter of Keeran 1, LLC Robert Keeran and Cynthia
Keeran v. the City of Albuquerque, D-202-CV-2014-07331



FILED IN MY OFFICE
DISTRICT COURT CLERK
2/1/2016 1:23:57 PM
James A. Nosl

Shellene Romero

STATE OF NEW MEXICO
COUNTY OF BERNALILLO
SECOND JUDICIAL DISTRICT

KEERAN 1, LLC, ROBERT KEERAN,
and CYNTHIA KEERAN,

Petitioners,

V. D-202-CV-2014-07331

THE CITY OF ALBUQUERQUE,
Respondent.

MEMORANDUM OPINION AND ORDER
THIS MATTER is an appeal of a decision by the City of Albuquerque denying

Petitioners’ request for cash reimbursement of impact fee credits under the Impact Fee
Ordinance, Albuquerque, N.M., Code of Ordinances, §§ 14-19-1 through -24, -98 through -99
(2012) (the “IFO™). The Court has reviewed the record and the parties’ briefs, and heard
argument of counsel. The Court AFFIRMS in part, REVERSES in part, and REMANDS
this matter for additional proceedings as described in this opinion.
i & FACTS AND BACKGROUND

The record reflects the following facts. In 2008, the City granted Petitioners
approximately $3.2 million in impact fee credits in exchange for building a portion of a concrete-
lined drainage channel in the Far Northeast Service Area. On February 14, 2014, Petitioners
applied to the City for a cash reimbursement. [ROA 000290.] The City’s Impact Fee
Administrator denied the request on March 14, 2014. [ROA 000498-99.] Petitioners appealed
the Impact Fee Administrator’s decision to the Environmental Planning Commission. On May 8,
2014, the Environmental Planning Commission affirmed the Impact Fee Administrator’s
decision. [ROA 000013-14.] Petitioners appealed to the City’s Planning Department and the

matter was assigned to be heard by a Land Use Hearing Officer (LUHO). [ROA 000017.]



An evidentiary hearing was held before the LUHO on August 13, 2014, and continued on
September 19, 2014. On September 26, 2014, the LUHO issued a recommendation that
Petitioners’ appeal be denied. The City Council adopted the LUHO’s recommendation by a
seven-to-one vote on October 21, 2014. [ROA 000728-43.]

Petitioners seek judicial review of the City’s administrative action denying their
application for reimbursement. Petitioners’ claims for constitutional and statutory violations are
not currently before the Court.

II.  STANDARD OF REVIEW
Rule 1-075(R) NMRA' provides that the district court shall apply the following standards

of review:

(1) whether the agency acted fraudulently, arbitrarily or capriciously;

(2) whether based upon the whole record on review, the decision of the agency is not
supported by substantial evidence;

(3) whether the action of the agency was outside the scope of authority of the agency; or

(4) whether the action of the agency was otherwise not in accordance with law.

Substantial evidence is evidence that a reasonable mind would regard as adequate to
support a conclusion. Fitzhugh v. NM Dep't of Labor, 1996-NMSC-044, 24, 122 N.M. 173
The party challenging the agency’s decision bears the burden on appeal of showing that the
decision meets one of the grounds for reversal. /d 9 25.

IIl. DISCUSSION

A, Issues ripe for review

This matter raises several questions, but only three issues are ripe for appellate review

based on the record that currently exists: (1) Does the IFO give priority to a credit-holder who

! Neither side has identified a statutory right of review for the type of decision at issue here. Accordingly, the Court
reviews this matter under Rule 1-075 NMRA wh ich governs “when there is no statutory right to an appeal or other
statutory right of review.” Rule 1-075(A) NMRA.
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has applied for cash reimbursement? (2) Was there an unencumbered balance of drainage impact
fees for the Far Northeast Service Area when Petitioners applied for reimbursement? and (3) Did
the City spend drainage impact fees collected for the Far Northeast Service Area on ineligible
projects?

Petitioners preserved all three issues during the administrative proceedings and the
LUHO addressed these issues in the recommendation that was adopted by the City Council. The
Court therefore proceeds to address each issue.

B. Does the IFO give priority to a credit-holder who has applied for cash
reimbursement?

Petitioners argue the City is required to reimburse credit-holders from impact fees
collected in the future. Petitioners’ argument is that once a credit holder has submitted an
application for reimbursement, his claim to impact fees collected thereafter takes priority over
any other eligible expenditures under the IFO. The LUHO concluded Petitioners’ claim for a
cash reimbursement does not have priority over eligible capital improvements. The Court
affirms this conclusion.

The IFO permits credit holders to “[r]Jequest reimbursement from the city for all or part of
the amount of the excess credits from revenue generated by impact fees paid by new
development for system improvements within the same service category and service area for
which the credit was granted.” IFO, § 14-19-19(J)(6)(c). Based on this provision, the Court
concludes there is no prohibition against using impact fees collected after the date of the
application to reimburse credit-holders. However, there is no basis in the IFO to support
Petitioners’ position that claims for cash reimbursement take precedence over other eligible
cxpenditures. Whether the City is required to reimburse a credit holder in cash depends solely

on whether the funds are encumbered.



C. Was there an unenrcumbered balance?
The IFO states:
The city shall, upon request from the credit-holder of excess credits, after acceptance by
the city of the project creating credits, provide reimbursements for excess credits on a
first in, first out basis and shall not be obligated to provide reimbursements in the event

there is no unencumbered account balance in the city’s impact fee account for the
appropriate service category and service area.

IFO, § 14-19-19(J)(7)(c). It is undisputed that Petitioners are credit-holders or acting on behalf
of credit-holders, that the City accepted the project creating the credits, and that the account at
issue is the drainage impact fee account for the Far Northeast Service Area. The parties also are
in agreement that over a period of time the City had collected approximately $1,022,000 in
drainage impact fees for the Far Northeast Service Area and that it had expended approximately
$939,500 from that account.

Petitioners argue the difference—approximately $82,500—is unencumbered and
therefore available to reimburse credit-holders. The City argues, and the LUHO agreed, that the
entire balance is encumbered and therefore there is no unencumbered balance available to
reimburse credit-holders.

The threshold question of law is one of interpreting the IFO: what is an “encumbered” €
balance? The IFO provides a definition. Encumbered means: “Impact fee funds committed for
a specified capital improvement on a specified time schedule which does not exceed seven years

from the date of payment of the impact fees.” IFO, § 14-19-3 (Definitions). The Court

concludes this definition means that to qualify as encumbered the funds must be committed, orin _

other words—ear-marked—to a specific capital improvement, and must be scheduled to be spent

——

on that specific capital improvement within seven years from the date the fees were paid.

The LUHO agreed with the Impact Fee Administrator that funds are encumbered if they

have not been spent and there are projects on the Component Capital Improvement Plan (CCIP)




that have yet to be funded. The Court rejects this definition. While the Court agrees that

drainage impact fees collected in the Far Northeast Service Area may be spent on any project

listed on the CCIP, merely listing a project on the CCIP is not sufficient to encumber the unspent _

balance. _If listing an improvement on the CCIP were sufficient to encumber any outstanding
funds, it would be unnecessary for the IFO to provide a definition of the term “encumbered.”

As evidence that the funds in the account were encumbered, the City offered a document
designated in the record as “Attachment G.” [ROA 000641.] Attachment G is a spreadsheet
which the City’s witness described as a “rundown of all the expenses for the far northeast
|drainage] impact fee[s]” going back to February of 2008, which is when the City reportedly
began collecting impact fees for this area. [ROA 000545.] Attachment G states the “Total
Collected” is $1,022,000.00, which corresponds to the approximate amount the parties agree the
City had collected in drainage impact fees for the Far Northeast Service Area up to that time.
Attachment G also identifies expenditures of impact fees for the Far Northeast Service Area. For
each expenditure, Attachment G provides the amount, vendor name and number, and a brief
description of the project. The total of the expenditures, designated on the spreadsheet at “Total
Spent,” is $939,443.00. The difference between the “Total Collected” and “Total Spent”—
$82,557.00—is designated “Total Encumbered (future proj.).” [ROA 000641.] The LUHO
found Attachment G demonstrates that the unspent funds in the account were encumbered.
[ROA 000738.]

The Court does not agree Attachment G demonstrates the funds are encumbered.
Attachment G does not identify: (1) to which capital improvement the funds are committed: or

(2) a specified time schedule for spending the funds. The IFO requires both criteria be met both

L



before funds can be characterized as encumbered. Attachment G shows, at most, that the funds
remaining in the account have not been spent—it does not demonstrate they are encumbered.

The IFO does not specify a procedure for encumbering funds and the Court therefore
declines to define or mandate a procedure. However, the Court rejects Petitioners’ position that
projects must be defined with more specificity than the allegedly general descriptions in the
CCIP. What the definition of “encumbered” requires is that the funds be identified to a
particular improvement and scheduled to be expended on a specified schedule; it does not require
more detailed project descriptions than are given in the CCIP. The Court also rejects Petitioners’
argument that impact fees are encumbered only if a purchase order has been issued. There is no
support in the IFO for this proposition.

To the extent the City concluded impact fees are encumbered merely because they are

unspent, the decision is reversed and this matter is remanded with instructions to conduct
'__—_—-—-.

additional proceedings to determine if the funds are encumbered according to a correct

construction of the term “encumbered.” When determining if funds are encumbered, the City
should be guided by the requirements of the IFO. Encumbering impact fees the City collects is
part of administering them. The IFO requires administration of impact fees be transparent and
documented. IFO, § 14-19-17 (Administration of Fees). Whether the City has encumbered
some or all of the funds in an account, to which specific capital improvement, and upon what
specified schedule should be readily discernible and open to inspection.

D. Did the City spend impact fees on ineligible projects?

Petitioners claim the balance of drainage impact fees for the Far Northeast Service Area
is too low because the City expended impact fees on projects that that were not eligible for

impact fees. The LUHO found $272,752.67 spent on acquiring two lots on Glendale Avenue



was a proper expenditure and rejected Petitioners® arguments that impact fees could only be
spent on the La Cueva Channel project.

An impact fee is a “charge or assessment imposed by a municipality or county on new
development in order to generate revenue for funding or recouping the costs of capital
improvements or facility expansions necessitated by and attributable to the new development.”
NMSA 1978, § 5-8-2(1) (1993). “Money from impact fees may be spent only for the purposes
for which the impact fee was imposed as shown by the capital improvements plan and as
authorized by the Development Fees Act.” Jd § 5-8-16(C). Under the IFO, authorized
expenditures include: planning, design and construction, land acquisition, land improvement,
design and engineering related thereto. IFO, § 14-19-14(A)(1).

Substantial evidence supports the LUHO’s finding that the purchase of two lots on
Glendale Avenue for a total of $272,752.67 was an eligible expenditure. The Impact Fee
Administrator testified that these two lots, acquired between August and November 2012, were
part of the El Camino Trunk Line project. [CD Sept. 19, 2014, at 37:00-50:00.] The El Camino
Trunk Line project is on the CCIP for fiscal year 2011 through fiscal year 2018 [ROA 000277]
and land acquisition is a permissible use of impact fees.

However, the record is not sufficiently developed to permit appellate review of
Petitioners’ claim that other expenditures listed on Attachment G were not eligible for impact
fees. Petitioners’ counsel attempted to elicit testimony from the City’s witnesses regarding
expenditures listed on Attachment G. Neither the Impact Fee Administrator nor the City’s Fiscal
Manager for Municipal Development was able to answer questions regarding the purpose of
expenditures other than the purchase of the Glendale lots. The Impact Fee Administrator stated

he was unable to answer questions regarding expenditures of impact fees because the questions



require engineering knowledge and because expenditures are handled by the Department of
Municipal Development with the assistance of the Engineering Department. [CD Sept. 19, 2014,
58:00-1:13:00.]

The nature of the expenditures is relevant because impact fees may not be used to pay for
certain types of projects.” To determine whether an expenditure was a proper use of impact fees,
the nature of the project must be established. The Court considers the nature of the expenditure
to be a fact question within the purview of the administrative process that is subject to substantial
evidence review on appeal. Because the Court’s review in its appellate capacity is limited to the
record, the Court declines to consider any factual matter submitted with the briefs.

The record contains no evidence regarding most of the expenditures on Attachment G.
Accordingly, this case is remanded for further evidentiary proceedings as necessary, and findings

to determine if the challenged expenditures were permissible under the Development Fees Act

IV. CONCLUSION -

The Court: (1) AFFIRMS the City’s conclusion that the IFO does not give priority to

and the IFO.

credit-holders who have applied for cash reimbursement; (2) REVERSES the City’s finding that
g e i

there is no unencumbered balance of drainage impact fees for the Far Northeast Service Area

because the finding is based on an erroneous interpretation of the term “encumbered”; and 3)

? For example, impact fees may not be used to pay for: (1) facilities that are not identified on the capital
improvements plan; (2) repair, operation or maintenance of existing or new capital improvements or facility
expansions; (3) upgrading, updating, expanding or replacing existing capital improvements to serve existing
development in order to meet stricter safety, efficiency, environmental or regulatory standards; (4) upgrading,
updating, expanding or replacing existing capital improvements to provide better service to existing development;
(5) administrative and operating costs except as provided by the Development Fees Act; (6) principal payments or
debt service charges on bonds or other indebtedness, except as allowed by the Development Fees Act; or (7)
libraries, community centers, schools and certain other specified facilities. NMSA 1978, § 5-8-5. The IFO also
contains a section defining eligible and ineligible expenditures. IFO, § 14-19-14,



AFFIRMS the City’s finding that the purchase of the two Glendale lots was a permissible use of

impact fees because this finding is supported by substantial evidence. -

This matter is REMANDED for proceedings to: (1) determine if the funds were

encumbered according to the corrected definition described in this opinion; and (2) develop an

evidentiary record and findings as to whether other challenged expenditures were eligible for

impact fees.
IT IS SO ORDERED. x\ \\\ \\f :g
ALAN MALOTT
DISTRICT COURT JUDGE

This is to certify that a true and correct copy of
the foregoing document was mailed and/or
otherwise delivered 1o the following on

A e | ,2016:

J. Douglas Foster

Foster, Rieder, and Jackson, P.C.
P.O. Box 1607

Albuquerque, NM 87103-1607

Blake Whitcomb.
Nataley I. Quintana

City of Albuquerque

P.O. Box 2248
Albuquerque, NM 87103
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Neotice of Decision
City Council
City of Albuquerque
December 6, 2016 AL R B v

AC-14-4 (Project# 1010019/14EPC-40023) Bob Keeran as Agent for, Bob Keeran,
Donald Hoech of Hoech Real Estate Corp. and Hoech Profit & Sharing Plan, JT
Michelson and Michael Montoya appeal the Environmental Planning Commission’s
(EPC) decision to Affirm the Impact Fees Administrator's decision to deny a request for
a refund and/or reimbursement of drainage excess impact fee credits for system
improvements in the far northeast service area that were tied to Tract A-1 Oakland
Heights Subdivision recorded on April 17, 2006, in the records of the Bernalillo County
Clerk Book 2006C and page 119 (Zone Atlas page C-20), locaied beiween Barstow on
the west and Ventura on the east and between Eagle Rock on the north and Alameda

on the souih
Decision

On December 5, 2016, by a voie of 8 FOR, 0 AGAINST, the City Council accepied and
adopted the recommendation and findings of its Land Use Hearing Officer that: 1) use
of drainage impact fees were appropriate for the La Cueva Dip Project bui not the
Barstow Drain Project, and 2) that the City applied an acceptable method of
encumbering drainage impact fees at the time of the refund request ai issue in this

appeal.

Excused: Davis
IT 1S THEREFORE ORDERED THAT APPELLARNT IS ELIGIBLE FOR A REFUND OF
ONLY THOSE FUNDS THAT WERE Hhﬁul‘?’i YOPERLY EXPENDED ORN THE BARSTOW
DRAIN PROJECT OR THAT WERE OTHERWISE UNENCUMBERED AT THE TIME
QF THE REFUND REQUEST

Attachments
1. Land Use Hearing Officer's Recornmendation

2. Action Summary from the December 5, 2016 City Council Meeting

A person aggrieved by this decisiorn may appeal the decision to the Second Judicial
District Court by filing in the Court & notice of appeal within thirty (30) days from the
date this decision is filed with the City Clerk.

/LO/Z__./’-—* Date: ’Z’}“;i"/'ké

Iséac Benton, Presidefit/

City Council . A

e,
Received by: ")f .?\\\de x_ﬂ\__/ Date: /Q/ / / A
City Clerk’s Office )

XACITY COUNCIL\SHARE\CL-Staff\_Legislative StafiReports\LU PZ\DAC-14-4_2.mmh.doc



BEEFORE THE CITY OF ALRUQUERQURE
LAND USE HEARING OFFICER

Oetober 31, 2016

APPEAL NO. AC-14-4
Project Na. 1010019
14EPC-40023

BOB KIEERAN as agent for BOB KIEERAN,
HOECH REAL ESTATE CORP., HOECH PROFIT & SHARING PLAN,
JT MICHEILSON, and MICHARL MONTOY A, Appellants.

L. BACKGROUND

The record of this appeal has considerable history. It criginaied in 2014 from a
decision of the City Impact Fee Administrator denying the Appellant, Bob Keeran’s request
to redeem excess impact fee credits for cash. Mr. Keeran appealed that decision to the
Environmental Planning Commission (EPC) and in a public hearing the EPC upheld the
decision of the Administrator. The Appellant filed a timely appeal to the City Council. The
City Council referred the appeal to be heard by this Land Use Hearing Officer (LUHO). Mr.
Keeran’s appeal was heard during the course of two Land Use appeal hearings in 2014. The

City Council then denied Mr. Keeran’s appeal. Mr. Keeran filed an appeal to the District
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Court, and in a written decision, the District Court partially upheld the City Council’s
decision, but because the factual record had not been well-developed for a ruling on some
issues, the Court remanded the two undeveloped issues to the City so that the record could be
better developed. The City Council remanded the two issues to this LUHO to develop the
facts in a public hearing and to make recommendations. A I.and Use appeal hearing to fulfill
the Court’s remand order was held on September 29, 2016.

In remanding the appeal back to the City, the Court also made some very specific
findings. The Court held that redempiion of excess credits does not have priority over
ehigible capital improvements. The Court also found that there is no prohibition in the Impact
Fee Ordinance (IFO) that prevents the City from using impact fees collected in the same
category, and service area, after Mr. Kerran applied to cash in the credits. In addition, the
Court determined that redeeming crediis for cash is solely dependent on whether or not
impact fees have been encumbered. The Court agreed also that “[e]ncumbering impact fees
the City collects is part of administering them.” However. the Court clearly rejected the
City’s findings regarding how the City encumbers impact fees and in doing so. based on the
existing record, the Court rejected the City’s evidence demonstrating that the funds were

actually encumbered in the manner required by the IFO.! The City took the position that the

I. I note that I interpret the Court’s ruling as not outright rejecting the procedure DMD exercises to encumber impact
fees. | believe the Court rejected that the existing evidence of listing projects in the CCIP and listing expenditures in
Attachment G supported the procedure for encumbering impact fees. In addition, I believe the Court's rejection of
Appellant’s contention that impact fees are encumbered when a purchase order or contract was jssued was based onthe
lack of evidence in the previous record supporting it. I make this note because the Appellant and the City have taken the
position that the Court outright rejected how DMD encumbered impact fees.
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City is not obligated to redeem impact fee excess credits for cash if there are projects listed in
a Component Capiial Improvement Plan (CCIP) for the service area that demands funding.
The Court rejected the City’s argument because listing the projects in the CCIP does not in
itself satisfy the definition of “encumbered” in the text of the IFO. In the text of the IFO, the

definition of the term “encumbered” means that:

“Impact fee funds commitied for a specified capital improvement on a
specified time schedule which does not exceed seven years from the date
of payment of the impact fees” [§ 14-19-3 Definition of “encumbered”].

Thus, the proposition that impact fee funds are encumbered if they are simply lisied in the
CCIP is insufficient. Similarly, the Court found that Attachment “G” does not demonsirate
that the funds are encumbered because it does not identify thai the funds are committed or on
a specified time schedule which does not exceed seven years from when the impact fees are
collected. Attachment G only shows expenditures of impact fees in the various accounts and
service areas. Furthermore, other than the definition of the term, the IFO provides no help in
determining the correct process of encumbering impact fees. Additional evidence detailing
the method how impact fees are encumbered is necessary to resolve the question of whether
there were unencumbered funds in the drainage account for the Far Northeast Service Area at
the time when Mr. Keeran submitted his application to redeem his credits. Because the
evidence of the City’s procedure for encumbering impact fees was not well developed in the

previous record, the Court refused to dictate a procedure for encumbering funds. Thus, one

purpose of the remand is to make more detailed factual findings on the City’s procedure for
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encumbering impact fees and to determine if any unencumbered impact fees were available
at the time when Mr. Keeran submitted his application to redeem his excess credits.

The second reason for the Court’s remand concerns the nature of capital improvement
projects the City has funded with impact fee funds. The City has maintained that since
Appellant submitted his application to cash-in his impact fee excess credits for cash, there
were /are no unencumbered impact fee funds that can be utilized to redeem Appellant’s
credits because all impact fee funds were either encumbered or were expended on eligible
drainage capital improvement projects. However, Appellant contends that impact fees were
expended on at least two ineligible projects, and if the impact fee funds had not been diveried
for these ineligible projects, there would have been “unencumbered” funds from which io
exchange for some of Mr. Keeran’s excess credits.

As discussed in greater detail below, under New Mexico Staie law and under the IFQO
some capltal improvemeni projects, even if in the appropriate service area. cannot be funded
with impact fees. In reviewing Appellant’s contention that some projects should not have
been funded with impact fee funds, the Court ruled that two contested capital improvement
expenditure items (the appraisal and land acquisition on Glendale) were permissible
expenditures under the IFO. The Court, however, found that the evidence in the record
regarding the other expenditures listed in Attachment G or in the CCIP were not sufficiently
developed for the Court to determine if they are ineligible under the IFO § 14-19-14.

Accordingly, in this remand, we must revisit the issue and determine if, when Mr.
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Keeran applied to cash in his excess credits, impact fees in the drainage category for the Far
Northeast Service Area were 1) commiited to a specific eligible capital improvement, (2)
scheduled to be spent on that improvement on a specified schedule 3) not exceeding seven
vears from the date the impact fees were paid [§ 14-19-3 Definition of “encumbered”]. In
addiiion, the record must be sufficiently developed by the parties so that findings can be
made on whether the challenged expenditures of impact fees were eligible under the IFO
§14-19-14. Pursvant to the Court’s order, the evidence must be supported by substantial
evidence.

[ take up the second 1ssue firsi—whether the City spent impact fee funds for ineligible
projects. Appellant contends that the La Cueva Dip Replacement Project (LCDRP ) was an
ineligible project because it was not a drainage project and it was not growth-relaied.
Appellant also contends that the impact fees expended on the Barsiow Drain Project should
never have been expended because the project had already been completed before the impact
fees were actually expended on the project. Several hours of testimony from five wiinesses
was taken at the LUHO hearing. In addition, the record was supplemented with deposition
testimony of a sixth witness. The Appellant offered a professional engineer as an expert

wiiness to testify about the eligibility of two specific capital improvement projects.
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[If. DISCUSSION

A. Eligibility of the LCDRP Capital Improvement for Impact Fee Funding

At the remand hearing, Appellant presented the testimony of two well-qualified
professional engineers, both of whom have considerable experience with drainage facilities.
Graeme Means, a retained expert for Appellant confirmed much of the téstimony of
professional engineer, Brad Bingham, who previously, (1999 to 2010) was employed by the
City as a hydrologist and was specifically charged with working with other City professionals
to identify specific capital improvement projects that were eligible for impact fee funding.?
As drainage engineers, both Mr. Bingham and Mr. Means have considerable experience
working on drainage capital improvements in the City.

The City presented two witnesses; Tony Lloyd and Kevin Daggeti. Mr. Lloyd was the
City’s Impact Fee Administrator from 2010 to 2016. Mr. Daggett, a professional engineer,
has been employed with the City for the last three years as the Storm Water Section Manager
in the Department of Municipal Development (DMD). Before working with the City, M.
Daggett worked for AMAFCA for four years as a storm water quality engineer, responsible
for design and construction of capital improvements. During his employment with AMAFCA
and with the City, Mr. Daggett has deali with the La Cueva Channel as a professional
engineer. Also included in the record is the deposition testimony of the City’s acting Director

of the Department of Municipal Development (DMD), Melissa Lozoya. Ms. Lozoya is also a

2 Tassume that Mr. Bingham was engaged in identifying projects for the 2005 and 2007 CCIP.
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professional engineer.

The City’s Engineer witness, Kevin Daggett, and Appellant’s two engineer witnesses
gave somewhat conflicting testimony on two of the significant issues having to do with
whether the LCDRP was eligible for impact fee funding. Appellant’s witnesses testified that
the LCDRP was not part of the “North and South La Cueva and El Camino Trunk Line -
phased improvements between North Diversion Channel and municipal limits to the east,”
which all agree was a listed project in the 2005, 2007, and the 2010 CCIP. Second, 1o a lesser
extent, the City’s engineer and Appellant’s engineers disagree somewhat on the nature of the
LCDRP, that 1s whether it was a drainage capital improvement or séme other category of
improvemeant.

i. There is Subsiantial FEvidence in the Record iler ihe LCDRP Was
Approprigiely Caiegorized as a Drainage Projecy

No one disputes that the LCORP was a capital improvement. There is also nc question
that some impaci fees collected for the drainage category in the Far Northeast Service Area
were used for the LCDRP. There is also no dispute from any of the witnesses that the
LCDRP was necessary. The dispute, however, is why it was necessary and what category of
improvement it was. The nature of the project is an important piece of the puzzle because if
the LCDRP was not a drainage project, under the IFO, it was not eligible for impact fee
funding from impact fees collected for drainage in the Far Northeast Service Area.

Appellant contends that the LCDRP should not have been categorized as a drainage
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capital improvement, funded from drainage impact fees collected, because the project
essentially corrected a deficiency in the road (Wyoming Blvd.), making it a transportation
project. The City coniends that while one intention of the project was to also correct a
deficiency in the road (a low dip, that allowed storm water to run across it), the fundamental
purpose of the project was to move storm water drainage from the surface into concrete lined
culverts to prevent erosion and increase safety from storm run-off at the La Cueva Channel.
In short, the City coniends that while the LCDRP impacied the transportation system, it
primarily improved the La Cueva Channel drainage system, and therefore was appropriately
categorized as a drainage project.

After reviewing all ithe evidence in the record, including the evidence in ihe previous
record of Appellant’s appeal, it is clear that the LCDRP capital improvement has concurrent
benefits to transportation and to drainage. However, | find that there exists substantial
evidence in the record that the LCDRP was appropriately categorized as a drainage project,
eligible for drainage impact fee funding collected from the Far Northeast Service Ares.
Although there 1s evidence that the LCDRP did impact transportation, the City did not abuse
its discretion to categorize the LCDRP as a drainage capital improvement project.

I start with the testimony. Both Appellant’s expert and Mr. Bingham initially testified
that they believed that the LCDRP was not a drainage project, and therefore was ineligible
for impact fee funding. On direct examination, they both testified that they believe the

LCDRP was a road project because it resulted in reconstructing the dip section of Wyoming

§ |
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Blvd. to correct a defect (ihe dip section) in the road. Although Appellant’s expert believes
that the LCDRP was not a drainage project because it resulted in correcting a defect in the
road, Mr. Means, reluctantly agreed in cross examination that the LCDRP could have also
been a drainage project because it concerned moving drainage water [Rmd. Tr. Means,
66:15-25].> When pressed, Appellant’s own expert expressed the opinion “that's it's hard to
separate drainage from transportation because they necessarily impact one another” [Rmd.
Tr Means, 162:7-9].

Similarly, Appellant’s other engineer witness, Brad Bingham testified that he believed
the LCDRP was not a drainage capital improvement because it did not increase flow capacity
i the La Cueva Channel [Rmd. Tr., B. Bingham, 25:17-21]. During cross examination,
however, Mr. Bingham agreed that the LCDRP included reconstruction of about 120 feet of
the dip section of Wyoming Blvd. and was construction of approximately 1000 feet of new
concrete lined channel for the La Cueva Channel [Rmd. Tr., B. Bingham, 39:5-1 1]. Mr.
Bingham, also agreed that the LCDRP, although reconstructed the road, had an impact on the
drainage system [Rmd. Tr., B. Bingham, 41:13-16].

Furthermore, although the capacity of storm water drainage flowing in the La Cueva
Channel was not expanded by the LCDRP, the LCDRP would not have been necessary if the
La Cueva Channel did not flow across Wyoming Blvd. at the dip section [Rmd. Tr. G.

Means, 67:1-12]. In laymen’s terms, an overriding purpose of the LCDRP was to line the gap

3 T will refer to the transcript from this Remand Hearing as “Rmd. Tr., [name of witness and citation].
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in the La Cueva Channel and to move storm water drainage from on top of the roadway to
underneath the roadway. Thus, a fundamental purpose of the project concerned moving
storm waler.

In support of this finding, ! also find that the photographic evidence of the
construction of the LCDRP demonstrates that lining the gap in the La Cueva Channel was a
major undertaking as opposed to the construction of a small section of Wyoming Blvd. that
was reconstructed [Rmd., City Ex. E-1 to E-6]. The photographs obtained from the City’s
LCDRP file folder corroborates that the LCDRP was primarily a drainage project. The
photographs unmistakably show thai mosi of the construction concerned lining the
approximate 1000 feet of the unlined La Cueva Channel with an underground concrete lined
box culvert system for storm drainage from the La Cueva Channel. City Engineer, Kevin
Daggeit described the LCDRP as completing a “gap” in the La Cueva Channel that prevented
erosion within the gap [Rmd. Tr., K. Daggeit, 132:8-12]. His testimony is not inconsistent
with how Appellant’s expert also characterized the project [Rmd. Tr., G. Means, 66:4-5:
159:19-25]. Theretfore, there is substantial evidence in the record that demonstrates the

LCDRP was fundamentally a “storm water, drainage and flood control facility” [IFO, § 14-

19-3]. Accordingly, the LCDRP satisfies the definition in the IFO for a drainage capital

improvement.
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ii. Tiie LCDRP is One Plased Pari of ihe Overall La Cueva Channel Capital
Improvement Project Listed in the CCIP; it Meets the Broad Definition of
a Systeni: Insproventent, a Facility Expavision, and I's Rationally Related io
New Developimeni

There is conflicting evidence in the record as to whether or not the LCDRP was
attributable to growth or new development in the Far Northeast Service Area. The [FO.
however, only requires that an improvement be rationally related to new development. There
wag no disagreement between the witnesses that the “Norih and South La Cueva and El
Camino Trunk Line - phased improvements between Norith Diversion Channel and municipal
limits to the east” (La Cueva Channel project) is listed in the CCIP  There was no dispute
that the La Cueva Channel project listed in the CCIP is a growth related project.’ I have
carefully considered all the testimony and the documentary evidence in the record. In doing
s0, I find that the LCDRP was a system improvement which expanded the La Cueva
Channel, not in flow capacity, bui in other tangible ways which are rationally relaied to new
development (growth). I also find that the IFO does not require that the LCDRP increase
flow capacity to the La Cueva Channel to be rationally related to new development.

First, with regard to the issue of whether the LCDRP was related to growth, there are a
number of relevant provisions in the texts of both the New Mexico Development Fees A ct

(NMDFA} and in the City’s Impact Fee’s Ordinance that add clarity to the factual dispute

4 The evidence shows that there are incomplete phases in the La Cueva Channel Project listed in the CCIP. Note that
under the IFO, a project must be removed from the CCIP when the project is complete. IFO, § 14-19-8(D). The La Cueva

Channel is stil] listed in the CCIP.
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regarding whether the LCDRP was eligible for funding from impact fees. It is clear that the
NMDFA and the IFO must be read together because the City’s IFO is expressly “intended to
implement and comply with the New Mexico Development Fees Act (Sections 5-8-1 et seq.

NMSA 1978) and shall be interpreted to so comply” [§ 14-19-2(B)]. A number of relevant

provisions help in the analysis.

The New Mexico Developmeni Fees Act (NMDFA) authorizes specified service
categories of projects to be funded from City impact fees, including:
“...costs of constructing capital improvements or facility expansions:

1) estimated capital improvements plan cost;
P p p

(2) planning, surveying and engineering fees paid to an independent
qualified professional who is not an employee of the municipality or
county for services provided for and directly related io the consiruction
of capital improvements or facility expansions;

(3) fees actually paid or coniracted to be paid to an independent
qualified professional, who is not an employee of the municipality or
county, for the preparation or updating of a capital improvements plan;

and

(4) up to three percent of total impact fees collected for administrative
costs for municipal or county employees who are qualified

professionals.

B. Projected debt service charges may be included in determining the
amount of impact fees only if the impact fees are used for the payment
of principal and interest on bonds, notes or other obligations issued to
finance construction of capital improvements or facility expansions
identified in the capital improvements plan™ [NMSA 1993, § 5-8-4].

The terms “capital improvement™ and “facility expansion” have separate detailed

12|
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definitions in the statuie and are both relevant to the issue of project eligibility. A capital

improvement under the NMDFA means:

“... any of the following facilities that have a life expectancy of ten or
more years and are owned and operated by or on behall of a

municipality or county:

(1) water supply, treatment and distribution facilities; wastewater
collection and treaiment facilities; and storm water, drainage and flood

control facilities;

(2) roadway facilities located within the service area, including roads,
bridges, bike and pedesirian trails, bus bays, rights of way, traffic
signals, landscaping and any local components of state and federal

highways;

(3) buildings for fire, police and rescue and essential equipment costing
ten thousand dollars ($10,000) or more and having a life expectancy of
ten years or more; and

(4) parks, recreational areas, open space trails and related areas and
facilities” [NMSA 1993, § 5-8-2(D)].
Under the City IFO, capital improvements include “existing facilities, facility
expansions or new facilities, that have a life expectancy of ten or more years and are owned
and operated by or on behalf of ihe city” [City IFO, § 14-19-3]. And drainage capital

improvements mean “[s]torm waier, drainage and flood control facilities” [City IFO, § 14-

19-3]. A facility expansion means:

“... the expansion of the capacity of an existing facility that serves
the same function as an otherwise mnecessary new capital
improvement, in order that the existing facility may serve new
development. The term does not include the repair, maintenance,
modernization or expansion of an existing facility to better serve



existing development, including schools and related facilities” [NMSA

1
2 1993, § 5-8-2(G)].° (Emphasis added).
4 Inthe City’s IFO. the term “new development” means:

5 “The division of land; reconstruction, redevelopment, conversion.
6 structural alteration, relocation or enlargement of any structure; or
7 any use, change of use or extension of the use of land; any of which
8 increases the number of service units”™ [City IFO, § 14-19-3].
9 (Emphasis added).

0

11 Inthe NMDFA, the term “new development” is similarly defined [NMSA 1993, § 5-8-2(L)].
12 It is clear that the terms “facility expansions” and “new development™ are broad and can
3 encompass varying types of capital improvements which qualify for impact fee funding,
I4  Furthermore, the term “service unit” is also broad. A “service unit is similarly in both the

15 NMDFA and in the City’s IFO. A service unif is:

16 “a standardized measure of consumption, use, generation or discharge
17 attributable to an individual unit of development calculated in
18 accordance with generally accepted engineering or planning standards
19 for a particular category of capital improvements or tacility
20 expansions” [NMSA 1993, § 5-8-2(P)].

21

22 In addition to the general definition of a service unit in the NMDFA, the City IFO also
23 includes individual definitions for service units in each of the capital improvement
24 categories. For purposes of this appeal which concerns the drainage category, a service unit is
25 specifically defined in the IFO as “[ajeres of impervious cever” [IFO, § 14-19-3,

26  Definitions].

5. A similar definition of facility expansion is in the City IFO, § 14-19-3, 14
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Turning to the La Cueva Channel and the LCDRP, with these broad terms in mind. the
record clearly shows that the LCDRP is physically connected to the L.a Cueva Channel. I find
that Appellant’s contention that the LCDRP is not part of the La Cueva Channel project
which s listed in the CCIP irreconcilable with the facts. There is no question that the LCDRP
is physically part of the La Cueva Channel. Furthermore, it is also undeniable that the
location of the LCDRP is “between the North Diversion Channel and the Municipal limits 1o
the east” [AMAFCA Maintenance Map]. Because the LCDRP is physically connected to the
La Cueva Channel, it is rational that the LCDRP was also a phased drainage improvement to
the La Cueva Channel. None of the evidence showed that the overall La Cueva Channel was
ineligible for drainage impact fee funding.

The record reveals that the history of improvements to the La Cueva Channel dates
back to 1983 through 1986 when AMAFCA designed it and constructed it as a “soil-cement
dike™ to carry 4.540 cfs of storm water [Rmd. Tr., Means, 158:1 5-25]. The La Cueva
Channel was designed for a full buildout of development, plus 3.5 percent to account for new
development [Rmd. Tr.. Means, 57:15-2; 58:1-25]. The designed channel was incorporated in
the City’s Master Drainage Plan in 1999 [Rmd. Tr., Means, 56:14-22]. It was also identified
from the Master Drainage Plan to be placed in the 2005 CCIP for phased improvements
[Rmd. Tr., Bingham, 18:5-13]. There is no question that “everything that the CCIP produced
was a CCIP or growth-related project” [Rmd. Tr.. Bingham, 34: 12-13]. In addition,

Appellant’s own engineer fact witness agreed that individual projects along the length of the
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La Cueva Channel are included under the main heading for the L.a Cueva Channel listing in
the CCIP [Rmd. Tr., B. Bingham, 40:8-13].

In 2004, the City retained an engineering firm, Integrated Utilities Group, Inc. 1uG)
to develop a schedule of impact fee storm water projects in the specified service areas of the
City. The outcome of that study comprise the “Drainage Impact Fee Study.” As part of the
study process the IUG and the City reviewed the project listings and removed all drainage
projects that were ineligible for impact fee funding. The final list of projects was placed in
the 2005 CCIP for impact fee funding. Appellant’s witness, Brad Bingham, an engineer who
participated in the process of creating the list of growth related projects with IUG insinuates
that because the LCDRP was not expressly identified in the CCIP, it must have been one of
the projects removed.

It is clear that the LCDRP itself is not expressly listed in the CCIP. However. the
District Court found that there is no requirement for “more detailed project descriptions than
are given in the CCIP” [2/1/16, Court Order, p.6]. In addition, Mr. Bingham did not establish
that the LCDRFP was extracted in the process of “culling of the ineligible projects”
undertaken by TUG and City Staff [Appellant’s Ex. 2, page 5]. There is no evidence in the
record that the LCDRP was removed as an ineligible project. The La Cueva Channel (trunk-
line) was clearly targeted in the CCIP for phased construction in the Far Northeast Service
Area [Appellant’s Dep. Ex. 2, page 32] [November 10, 2004, City “Drainage Impact Fee

Study”]. The precise description of the La Cueva Channel project in the CCIP is: “Construct
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phased improvements to the North and South La Cueva and El Camino trunk beiween the
North Diversion Channel and the municipal limits.” The LCDRP is between the North
Diversion Channel and the municipal limits. The City’s Acting Director of DMD
substantiated that the LCDRP is “identified within the limits of the CCIP project list for the
Far Northeast Service Area” [Dep., M. Lozoya, 25:12-20]. The fact that the La Cueva
Channel (and iis phased improvements) was placed into the 2005 CCIP is substantial
evidence that at some point it was a capital improvement that was rationally related to new
development. Appellant did not contend otherwise.

The LCDRP was, at a minimum, a conversion of approximately 1000 feet of the
existing La Cueva Channel which was previously a gap in the Channel of unlined arroyo
[Bingham, TR. 39:9-20]. Ii was previously unimproved because the gap was unlined (with
concrete), allowing drainage to flow from the lined La Cueva Channel onto the unlined 1000-
foot approximate length of the Channel that also crossed over Wyoming Blvd., and back into
the lined La Cueva Channel. The La Cueva Channel and the LCDRP are inextricably
physically linked. In the Engineering Study performed on the LCDRP. it is described this

way:

“The City of Albuquerque is planning to construct a crossing of the I.a
Cueva Arroyo in Northeast Albuquerque, and Resource Technology.
Inc. (RTI) has been contracted to design this structure. The crossing to
be designed and constructed will connect trapezoidal channels upstream
and downstream with a concrete box culvert and transition (contraction
and expansion) structures. This box culvert and additional road work
will replace two existing dip sections in Wyoming Boulevard and Eagle
Rock Avenue.
17|
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This study presenis an investigation of the existing conditions at the site
and identifies the preferred hydraulic alternative. This alternative will
be subterranean to facilitate the potential addition of traffic lanes and
property development” [La Cueva Arroyo Dip Replacement/Crossing at
Wyoming Boulevard and Eagle Rock Avenue Study Phase Report]
(Hereinafier “La Cueva Study™).

The LCDRP, among other things, resulted in closing the unlined gap [Rmd. Tr.,
Daggett, 138:1-8]. The LCDRP linked the lined Channel West of Wyoming with the lined
Channel East of Wyoming with lined improvements, including box culverts under Wyoming
Blvd [Bingham, 24:13-15]. The LCDRP inextricably was a capital improvement that linked
the La Cueva Channel Thus, in examining whether it was rationally related (o new
development, the La Cueva Channel must also be considered.

Appellant’s drainage engineer expert believes, however, that the LCDRP itself did not
have any effect on new development because it did not increase water flows through the
Channel. He also contends that the La Cueva Channel was designed for full-buildout of
development. As demonstrated in the AMAFCA and the City’s master drainage plans [Rmd.
Tr. Means, 57:10-15]. Mr. Means takes the position that when AMAFCA. and the City
designed the La Cueva Channel, in the previous Master Drainage Plan, it was assumed that
the service area, presumably the Far Northeast Service Area, would be fully developed [Rmd.
Tr. Means, 57:15-25, 58:1-25]. Mr. Means, agreeing with Mr. Bingham. believes that
because the La Cueva Channel was designed this way, the LCDRP did not accommodate

“future growth” because it “doesn’t add to the peak flow rate appreciably” [Rmd. Tr. Means,
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59:24-25]. This evidence was not rebutted. Inote that the La Cueva Study also confirms that
the LCDRP did not increase flow capacities in the La Cueva Channel. T find that this
evidence only demonstrates that if the entire length of the La Cueva Channel was designed
for full-buildout of development, there was no need to increase flow capacities with
consiruction of the LCDRP, because flows were already designed for a fully developed Far
Northeast Service Area.

More importantly though, there is no requirement in the NMDFA or in the IFO that
drainage capital improvement projects need to increase storm water drainage capacity to be
rationally related to new development or eligible for impact fee funding. There is rio SUppOIt
in the NMDFA, the IFO, or in any of the other guiding documents in the record that supports
Appellant’s narrow construction of the IFO. Certainly, increasing storm water capacity could
be considered as an expansion of the capacity of the La Cueva Channel caused by new
development, but the IFO’s definition of a “facility expansion” and of a “sysiem
improvement” 1§ not that narrow and does not specifically require an expansion of flow
capacity to be attributable to growth or to satisfy the broad definition of the term “new
development.” There is no definition of the term “capacity” in the IFO. The standard
dictionary definition of the term is: an ability to receive or contain. [Dictionary.com|. As
long as a facility expansion “serves the same function as an otherwise necessary new capital
improvement in order that the [La Cueva Channel] may serve new development, the LCDRP

is rationally related to new development [see definition of “facility expansion, NMSA 1993,
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§ 5-8-2(G)]. Inthe IFO, “system improvements” that can be related to new development are
broadly defined as “capital improvements that expand the capacity of the type of facility to
accommodate ihe impacis of additional development” [IFO, § 14- 19-3]. Reading the
definitions of these two terms together, I find that the LCDRP expanded the .a Cueva
Channel capacity to contain erosion and storm water by expanding the system’s (L.a Cueva
Channel) concrete lining in a location where concrete lining did not otherwise exist. Put
another way, the definition of system improvements that expand capacity, accommodating
impacts of additional development is broad enough to include the LCDRP because the
LCDRP resulted in an expansion of the La Cueva Channel’s concrete lining through the
earthen gap in the La Cueva Channel which increased capacity io prevent erosion.

There is no disagreement that completing the gap prevented erosion, and enhances
water quality downstream by reducing sediment in the run-off In addition, all agree that the
LCDRP produced the effect of increasing safety to motorists and to pedestrians. However,
just because it also had an impact on the roadway, does not undermine the drainage impacts.
When determining whether an impact fee project is growth-related, the phased parts of a
project cannot be examined in isolation or in a time vacuum. All that is required 1s that the
project be rationally related to new development [IFO, § 14-19-2(B)]. To correcily determine
if a facility expansion is rationally related to new development, the entire facility that is
designed and targeted for expansion must be examined, not just a phase in isolation of the

entire facility, or only at the time of construction, as Appellant suggests. As shown above,
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the La Cueva Channel is listed in the CCIP. All its phases are presumptively rationally
related to new development.

The unrebuited evidence shows that the LCDRP not only benefits the drainage system,
but also that it improved capacities for preventing erosion because it improved the drainage
system at Wyoming Blvd. And, although the LCDRP improved the transportation system, it
clearly halted the erosion that was increasing partly due to the continued development in the
service area. The IFO sets a low (rational relationship) standard for the association. City
Storm Waier Section Manager K. Daggett stated the critical nexus well:

“the simplest way I look at it is if you have ten homes north of there. it's

not a good situation, but it's tolerable because of the infrequency of the

use. But as you get more and more houses, more [sic] higher density,

more residents’ lives north of there, you're increasing the probability

that -- you're increasing the danger to health and safety and welfare of

the general public” [Rmd. Tr., K. Daggett, 151 16-23].

“What I'm saying is the more people yvou have, the greater the

probability of that happening to somebody. The less people you have,

the less the probability” [Rmd. Tr., K. Daggett, 152:16-19].
This testimony was unrebutted. The nexus is subtle, but ii is apparent. Thus, the LCDREP,
even as an isolated phase of the La Cueva Channel is rationally related to Serving new
development in the Far Northeast Service Area. Safety and erosion prevention facilities
impacts new development just as much as it also impacts existing development.

I further find that the Appellant, in focusing on just the LCDRP in isolation of the

whole system facility. and all improvements thereto, did not meet his burden with substantial
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evidence that the whole system is not rationally related to new development.

B. The City’s Expenditure of $86.101.53 from Impact Fee Drainage Funds for the
Barstow Drain Project was an Ineligible Use of Impact Fees

Appellant demonstrated with substantial evidence that the project identified in the
City’s CCIP as the “Barstow Drain Project” was already fully designed, and constructed
when the City expended $86.101.53 from the Drainage Impaci fee fund for the project in
September, 2011. Apparently, for whatever reason the City DMD contracted with a local
contractor to design and construct a 36-inch siorm drain line on Barstow Sireet. between
Glendale Avenue and Modesto Avenue. Installation of the 36-inch storm drain was the
objective of the project and is what relates it to use of impact fees to fund it. However. when
the contractor removed the street, it was determined that the 36-inch storm drain had already
been installed. Nevertheless, the City paid the contractor $86,101.53 from the Drainage
Impact Fee Fund. Presumably the $86,101.53 was to restore the Street to the condition it was
in before the Street was removed. As proof of the “mistake,” Appellant presented the work
order and a string of email conversations from the contractor and from DMD Staff regarding
the gaffe [See Appellant’s Ex. 4-5]. The City all but conceded this evidence. by electing to
not put on any testimony or evidence to rebut Appellant’s arguments and evidence on the

expenditure.

[tis clear that impact fees should not have been used to pay for the mistake. Impact fees
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cannot be used in the manner the DMD used the $86,101.53. The expenditure was not
rationally related to new development because the objective---installing a 36-inch storm
drain—was not achieved. The impact fee funds were not utilized to expand or improve an
existing facility as required under the IFO or under the NMDFA. The precise use of the
$86,101.53 in impact fee funds was to tear up and then repair the road. The storm drain was
not improved or expanded in any manner. There is no evidence to the contrary.

Appellant asks that I recommend that the Drainage Impact Fee Fund be reimbursed
$86,101.53. Under the circumstances of these facts, I respectfully recommend that the City
Council find a manner of restoring the $86,101.53 in ineligible impact fees used for the
Barstow Project to the drainage Impact Fee Fund for the Far Northeast Service category.

Secondly, I further recommend that Mr. Keeran be paid the $86,101.53 that was
wrongly expended on the Barstow Drain Project. Under the DMD’s manner of encumbering
impact fees (as described in more detail below) at the time, if the funds had not been wrongly

committed to the Barstow Drain Project, the funds would have realistically remained

unencumbered.

C. The City’s Progess, as of February 2014, for Encumbering Impact Fees in the
Drainage Category for the Far Northeast Service Area Conforms to the Three-
Prong Definition of Encumbered in the [FOQ

At first glance, especially when one only examines the expenditure side of the process

for encumbering impact fees (Attachment G), it seems far removed from the technical
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requirements of the ierm “encumbered” in the IFO. However, I find now, afier examining
the process in detail, based on the new testimony, this process is not incongruent with the
IFO. Though intricate, the process utilized in February 2014 satisfies the three-prong
technical definition of “encumbered” in the IFO.

As stated above, merely listing the projects in the CCIP or in the DMD’s accounting
Spreadsheet (“Attachment G™), in itself, was deemed by the Court to be an insufficient
method for (or basis for showing) encumbering impact fees. To properly encumber impact
fees under the IFO, impact fee funds must be 1) committed for a specified capital
improvement, 2} on a specified time schedule, and 3) not exceeding seven years from the
date of payment of the impact fees [§ 14-19-3, Definition of “encumbered”]. The detailed
process of encumbering funds was not well-developed in the first Land Use hearings on the
appeal. | see that now. My recommendation and the City Council’s decision was based on
insufficient evidence. It was based merely on listing the projects in the CCIP and in the
City’s expenditure spreadsheet ( Attachment G). Thus, the finding was not only wrong, but it
was not supported by the evidence when it went before the District Court. Attachment G
shows only expenditures for impact fees. The CCIP shows only projects targeted for impact
fee funding. The focus should have been on the detailed process that occurs after the projects
are listed in the CCIP but before they are placed in Attachment G. In revisiting the issue in
the remand LUHO hearing, I find that the manner in which DMD encumbered, and expends

impact fees, at the time Mr. Keeran submitted his application to redeem excess credits
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satisfies the three prong test.

First, it is clear from the testimony of City DMD Fiscal Manager, Christine Ching,
Capital improvement projects require funding from various sources, including collected
impact fees, General Obligation bond monies (GO Bonds), coniributions from bond money
collected by AMAFCA, and even franchise fees [Rmd. Tr. C. Ching, 200:6-9]. It is clear that
contributions for particular projects are sometimes unpredictable and sometimes collected on
mismatching time schedules. For example, bond cycles occur every two years for funding
projects several years in the fuiure [Dep. Tr., M. Lozoya, 15:4-11]. In addition, sometimes
funding is collecied for projects that have been identified in the Decade Plan [Dep. Tr., M.
Lozoya, 15:18-22]. To complicate the process, it is clear that impact fees are collected
incrementally and not always concurrently as development occurs. | take notice that
development may not always occur according io prediciable schedules, Despite these
circumstances, only when sufficient funds are accumulated, available from all funding
sources, does the DMD commit (encumber), under their accounting practices, impact fees to
a specific capital improvement project [Rmd. Tr., €. Ching, 188:14-22]. According to Ms.
Ching, impact fees were encumbered only when a specific capital improvement project is
contracted out for construction [Rmd. Tr., C. Ching, 188: 14-22]. I presume that a contract for
construction cannot be executed unless there is available funding to pay for the entire project.
This process clearly demonstrates satisfaction of the first and second prongs for

“encumbered” in the IFO, § 14-19-3. The unrebutted evidence further shows that this process
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takes two or three years [Rmd. Tr., C. Ching, 189:11-16]. Under the IFG, § 14-19-3, to fully
satisfy the IFO’s technical definition of encumbered, the City has seven vears from the time
the impact fees are collected to encumber the funds (third prong). Accordingly, the DMD’s
incremental method of accumulating impact fees before committing the fees to a specified
project on a specified schedule within seven years from the time the fees are collected does
conform to the IFO.

Thus, under the DMD’s incremental process of encumbering impact fees, impact fees
theoretically are unencumbered as they are slowly being collected and banked until sufficient
funds are available, from all sources, to construct a CCIP project or phase. Under this
method, the $86,101.53 wrongfully expended for the Barsiow project should have been

unencumbered (uncommitted) in February 2014,

The Evidence Reveals ihat $82,557.00 (Noi Including the Barsiow Projeci
Funds) Remained in the Impact Fee Fund When Appellani soughi io Cash-
in his Excess Credits. If this Amouni was Not Tied to a Specific Projeci
Contract, It Stiould Be Paid io Appellani in Exchange for Excess Credirs

Not including the erroneous expenditure for the Barstow Drainage Project, in the
appeal to District Court, the Court declined to order that the City pay Appellant the
$82,557.00 that was determined to remain in the drainage impact fee fund for the Far
Northeast Service Area. The Court declined because there was insufficient factual evidence

in the record for determining that this amount was unencumbered as Appellant contends.

Again, in rejecting the listing of projects in the CCIP, and in showing expenditures
26| -
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(Attachment G), the Court found that the record needed to be further developed to support a
finding regarding the $82.557.00 that remained in the fund.

As shown above, in this administrative remand hearing the City Staff clarified the
process for encumbering impact fees as of February 2014, Impact fees were only encumbered
at the time the City goes to contract for the construction of a specific capital improvement
project. The City earmarks the funds when it has collected sufficient funds from all sources
to pay for the project. When it can fully fund a project or a phase of a project (as in the
LCDRP), the DMD encumbers the funds and sets them on a specified schedule. Conversely,
if impact fees were not earmarked for a specific construction contract, they were
unencumbered. The evidence from the first appeal LUHO hearing revealed that at the time
Appellant sought a cash redemption of his excess credits (February, 2014), $82,557.00 (not
including the Barstow Project funds) remained in the Far Northeasi Service Area., drainage
category account. If this amount was not earmarked for a specific contract, then it was
unencumbered. If it was tied to a specific contract for a specific project, the funds were

encumbered. The IFO requires that the City:

shall, upon request from the credit-holder of excess credits, after acceptance
by the city of the project creating credits, provide reimbursements for excess
credits on a first in, first out basis and shall not be obligated to provide
reimbursements in the event there is no unencumbered account balance in
the city's impact fee account for the appropriate service category and service
area. [IFG, §14-19-19(1)(7)c)].

Based on the new developed factual evidence, I find that the total amount of impact

fees collected for the Far Northeast Service Area in the drainage category at the time
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Appellant submitted his application to redeem the excess credits (F ebruary, 2014) and which
were not already tied-up (for lack of a better term) by a project contract should be paid to Mr.
Keeran pursuant to §14-19-19(J)(7)(c). There is no evidence that was presented from City
Staff that would demonstrate that the $82.557.00 was committed to a project contract.
Accordingly, in February 2014, there remained $82.557.00 in the drainage category for the
Far Northeast Service Area unencumbered. Appellant is entitled to redeem excess credits for
unencumbered funds. I therefore respectfully recommend that this amount also be paid to

Appellant in exchange for his excess credits in the same amount.

i Tlhe DMID’s New Process for Encurmbering Funds Does Not C. learly Saiisfy
ite Third Prong jor Encumibering Impaci Fees

In the remand hearing held on September 29, 2016, the City DMD Fiscal Manager
testified that there are no impact fees currently in the impact fee fund for the Far Northeast
Service Area. In support of her contention, a Memorandum entitled “Encumbering Current
and Future Impact Fee Funds,” dated February 25, 2016 (The Memo) from the Acting
Director of DMD to the Impact Fee Administrator was tendered to Appellant. The Memo is
now in the record as Appellant’s Exhibit 7.

The Memo fundamentally changes DMD’s process of encumbering impact fees
because it appears to show that DMD automatically encumbers al fees as they are collected

or which exists in the fund as of February 25, 2016. F ormally, as described above, DMD
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held collected impact fees in an account unencumbered uniil there was sufficient funding for
DMD to actually contract for construction of that project. Now, the Memo appears to indicate
that the DMD encumbers all impact fees for specified projects, on specified time-lines
automatically, presumably, as impact fees are collected. Appellant claims that the DMD Staff
do not have the delegated authority to create this new method, 1 disagree. Appellant has not
shown that this new procedure violates any laws or ordinances. I note that the evidence has
shown that the process of encumbering funds has always been an administrative process. And
as the Disirict Court found: “[e]ncumbering impact fees the C ity collects is part of
administering them” [2-16-2016, Order, p. 6].

This new method of encumbering impact fees merely changes how DMD already
administratively encumbers impact fees. Appellant has not argued that the DMD did not have
authority to administratively encumber impact fees prior to issuance of the Memo. There is
no rule in the DPM or in the IFO dictating the method of encumbering funds other than the
three prong definition in §14-19-3. Without evidence to the contrary, | find that the DMD
has authority to institute a new method of encumbering impact fees.

The District Court ruled that “[w]hether the City has encumbered some or all of the
funds in an account, to which capital improvement, and upon what specified schedule should
be readily discernable and open to inspection” [Court Order, 2-1-2016, page 6]. I interpret
the Court’s ruling as a requirement that all three prongs must be “readily discernable” and

transparent in the method DMD employs to encumber impact fees. The new procedure
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clearly has an impact on the Appellant and others who own excess credits. Yet, under §14-
19-19(J)(7)(d) of the IFO, excess credits cannot constitute a liability to the City. At the very
least, the contents of the Memo should be open to the public and to the development
community who pay impact fees. Appellant argues that changing the process through an
inter-office memorandum is not open or transparent as ordered by the Court. To some
degree, I agree. Because the change in process is considerable, at the very least, the new
procedure should be published in a manner that is open and readily available for nspection
and comment by those impacted before employing the new method.

In addition, DMD’s compliance with the third prong for encumbering impact fees laid
outin the IFO, § 14-19-3 is not clearly shown in this procedure. The Memo does demonsirate
that impact fees are commiited for specified projects and a specified time schedule. However,
the time schedule must “not exceed seven years from the date of payment of the impact fees”
[§ 14-19-3]. Thus, it is not “readily discernable” that the time schedules do not exceed seven
years from the date of payment of the impact fees. There was testimony from DMD Fiscal
Manager Ching, however, that there currently exists a zero-balance of impact fees in the Far
Northeast Service Area for the drainage category. [Rmd. Tr., C. Ching, 184:13-15]. As a
consequence of this fact, theoretically, the Memo has prospective effect on new impact fees
currently uncollected. But, nevertheless, this status is only made clear from the appeal
evidence and the Memo does not make it readily discernable that the third prong will be met.
If the DMD is truly prospectively modifying its procedure for encumbering impact fees, |
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respectfully recommend that the City Council direct the DMD to assure that all three prongs
are satisfied for encumbering impact fees. Moreover, the detailed method must also be
readily discernable to inspection. The interoffice Memo as it exists does not make the cut. 1

further respectfully recommend that the procedure be made a rule, incorporated into DPM,

Chapter 18, Impact Fee Regulations so that all developers have an opportunity to make

comment and have easy access io the new procedure if finally adopted.

y

Steven M. Chavez, Esq.
Land Use Hearing Officer
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Action Summary

City Council
Council President, Isaac Benton, Disirict 2
Vice-President, Brad Winier, Districi 4

Ken Sanchez, District 1; Klarissa J. Pefia, District 3
Dan Lewis, Disirict 5; Pairicl Davis, Disirict 6
Diane G. Gibson, District 7; Trudy E. Jones, Districi &

Don Harris, District &

Wonday, December §, 2016

5:00 Pl Vincent E. Griego Chambers
One Civic Plaza MW
_Albuquergque/Bernalillo County Gaucrnmem Center

‘ﬂ;‘\.’LE\iT‘ SECOND COUNCGIL - TWENTY-THIRD MEETING

1. ROLL CALI

Present ©- Isaac Benton, Brad Winter, Ken Sanchez, Klarissa Pefia. Dan Lewis,

Patrick Davis, Diane Gibson, Trudy Jones, and Don Harrig
s MOMENT OF SILENCE
Pledge of Allegiance - Trudy E. Jones, Councilor, District &
PROCLAMATIONS & PRESENTATIONS

ECONOMIC DEVELOPMENT DISCUSSION

>,

i

14, FINAL ACTIONS

Renaming The Community Room At The Shawn McWethy Southwest
Police Substation, As The Louis Tafoya Community Room In Honor Of
Former West Mesa Neighborhood Association President And
Community Advocate, To Recognize His Distinguished Service To
The Citizens Of The Westside And His Commitment To The Men And
Women Of The Albuguerque Police Department (Sanchez, Pefia)

A metion wae made by Councilor Sanchez that this matier be Passed. The
motion carried by the following vote:

For: &- Benton, Winter, Sanchez, Pefia, Lewis, Davis, Gibson, Jones, and Harris

16. OTHER BUSINESS: {Reporis, Presentations, and Other liems}

a

a. Election of Fresident

City of Albuguerque Page 1



December 5, 2016

Action Summary

City Council

=

President Lewis opened the floor for nominations for President.

Councilor Gibson nominated Councilor Benion.

A motion was made by Councilor Harris that Councilor Benien be elecied
President by acclamaiion. The motion carried by the following voie:

For: 98- Benton, Winter, Sanchez, Pefia, Lewis, Davis, Gibson, Jones, and Harris

Elsction of Vice-President
Fresident Lewis opened the floor for nominations for Vice-President

Councilor Lewis nominated Councilor \Winter

£ motion was made by Councilor Lewis that Souncilor Winfer be elected
Vice-President by acclamation. The motion carried by the following vote:

For: ©- Benton, Winter, Sanchez, Pefia, Lewis, Davis, Gibson, Jones, and Harris

lo. Election of Chair of the Commitiee-of-the-Whole
Councilor Lewis opened the floor for nominations for Commitiee of the Whole Chair

Councilor Gibson nominated Councilor Harris.

A motion was made by Gouncilor Lewig that Councilor Hawis be clecied
Commitiee of the Whole Chair by acclamation. The motion carried by the
following voie:

For: 9- Benton, Winter, Sanchez, Pefia, Lewis. Davis, Gibson, Jones, and Harris

[ Approval of Commitiee Appoinimenis

£ motion was made by Councilor Lewis that the rules be suspended for the
purpose of deferring the Approval of the Commitice Appoiniments to the
December 18, 2016 Council meeting and that ithe curreni make-up of the
Council Committees remain in place until the new Commitiee Appointmenis
are approved. The motion carried by the following voie:

For: 89- Benton, Winter Sanchez, Pefa, Lewis, Davis, Gibson, Jones, and Harris
5. ADMINISTRATION QUESTION & ANSWER PERIOD

6. APPROVAL OF JOURNAL

City of Albuquerque Page 2



City Council

December &, 2016

Action Summary

(2]
Qo

November 21, 2016
COMMUNICATIONS AND INTRODUCTIONS

REPORTS OF COMMITTEES

Land Use, Planning & Zoning Commitiee - Nevember 30, 2016

DeferralsWithdrawals

; Moving The Office Of Neighborhood Coordination From The Planning
Department To The Council Services Departiment: Malking An
Appropriation (Pena)

A motion was made by Councilor Pefiz that this matier be Postponed o

December 19, 2016. The motion carried by the following voie:

For: 9- Benton, Winter, Sanchez, Pefia, Lewis, Davis, Gibson, Jones, and Harris

Declaring The Inient Of The City Council Of The City Of Albuguergue,
New Mexico To Consider For Adoption A Resoluiion Approving The
Formation Of The Lower Petroglyphs Tax Incremeni Development
District; Approving, Subject To Further Proceedings Of The City
Council, A Tax Increment Developrment Plan For The District, The
Purposes Of The Disirict, Identification Of Gross Receipts Tax
Increment And Property Tax Increment Financing Mechanisms, And
Bonds Secured By Gross Receipis Tax Increment Revenue And
Property Tax Increment Revenue (Sanchez)

# motion was made by Councilor Sanchez that this matier be Posiponed io
Januaiy 18, 2017. The motion carried by the following voie:

For: 8- Benton, Winter, Sanchez, Pefa, Lewis, Davis, Gibson, Jones, and Harris

v Making An Appropriation To The Albuguerque Police Depariment To
Provide For Additional Police Service Aide Posiiions (Sanchez)

A motion was made by Councilor Sanchez thai this matier be Posiponed to
December 19, 2016. The motion carried by the fellowing voie:

For: 8- Benton, Winter, Sanchez, Pefia, Lewis. Davis, Gibson, Jones, and Harris

2E Establishing A Property Crime Reduction Pilot Program (Winter,
Davis)

A motion was made by Councilor Davis that this matier be Postponed to
December 19, 2017. The motion carried by the following vote:

For: 9- Benton, Winter, Sanchez, Pefiz, Lewis, Davis, Gibson. Jones, and Harris

City of Albuguerque

Page 3



Action Summary December &, 2016

Amending The City Council Rules Of Procedure Ariicle II1,
Procedures, Relating To The Provision Of Funding For Cultural,
Educational And Social Service Projects (Gibson)

City Council

I8 Bt

A motion was made by Councilor Gibson that this matier be Postponed o
January 4, 2017. The motion carried by the following vote:

For: 9- Benton, Winter, Sanchez, Pefia, Lewis, Davis, Gibson, Jones, and Harris

CONSENT AGENDA: {ltems may be removed at the request of
any Councilor}

e

u

b. s o s Approval of the Third Supplemental Agreement o the Legal Services
Agreement between Yenson, Allen & Wosick, P.C and the Ciiy of

Albuguerque
A motion was made by Vice-President Winter that this matter be Approved. The
motion carried by the following voie:

For: S- Benion, Winter, Sanchez, Pefa, Lewis, Davis, Gibson, Jones. and Harris

Approval of Contract with New Mexico Golf Inc., for the Operation of
Puerto del Sol Goli Course and Liguor License Agreement

A motion was made by Vice-President Winter that this matier be Withdrawn by
Adrministration. The motion carvied by the following voie:

For: 9- Benton, Winter, Sanchez, Pefia, Lewis, Davis, Gibson, Jones, and Harris

i “ ] Ground Lease Agreemeni, between YDI (Head Start Program) and the
City of Albuguerque

A motion was made by Vice-President Winier that thic matier be Approved. The
rmotion carried by the following voie:

For: 8- Benton, Winter, Sanchez, Lewis, Davis, Gibson, Jones, and Harris

Recused: 1- Pefa

Approval of the Second Supplemental Agreement to add monies for
FY17 Outside Counsel Legal Services Agreement between Kaplan,
Kirsch and Rockwell, LLP and the City of Albuquerque

A motion was made by Vice-President Winter that this matier be Fpproved. The
moftion carried by the following voie:

For: 9- Benion, Winter, Sanchez, Pefa, Lewis, Davis, Gibson, Jones, and Harris

Approval of the First Supplemental Agreement to add monies for FY17
Outside Counsel Legal Services Agreement between Conklin,
Woodcock & Ziegler, PC and the City of Albuquerque

~ motion was made by Vice-Presideni Winter that this matter be Approved. The
motion carried by the following voie:

For: 8- Benton, Winter, Sanchez, Pefia, Lewis, Davis, Gibson, Jones, and Harris

City of Albuguerque Page 4



December 5, 2016

Action Summary

City Council

C-ti-220 Mayor's Appointment of Mrs. Haley C. Kadish to the Metropolitan
Parks & Recreation Advisory Board

A motion was made by Vice-President Winier that this matier be Confirmed.
The moticn carried by the following voie:

For: 9- Benton, Winter, Sanchez, Pefia, Lewis, Davis, Gibscon, Jones, and Harris

Mayor's Appointmenti of Ms. Breanna M. Frazier o the Youth Advisory
Councll

A mofion was made by Vice-President Winter thai this matier be Confirmed.
The mofion carvied by the following vote:

k.

Foi: 8- Benion, Winter, Sanchez, Pefia, Lewis, Davis, Gibson, Jones, and Harris

Mayor's Reappointment of M. Ronald R. Bohannan o the Technical
Standard Commitiee

£ motion was made by Vice-Precident Winier that thic maiter be Confirmed.
The motion carvied by ihe following vote:

For: 8- Benton, Winter, Sanchez, Pefiz, Lewis, Davis, Gibson, Jones, and Harris

A Nuisance Dwelling Or Struciure In Need OFf Abatement At 373 84th
St NW 87105 Within The City Limits Of Albugquergue, New Mexico |s
So Ruined, Damaged And Dilapidated As To Be A NMenace To The
Public Comiort, Healih, Peace Or Safety And That It Is To Be
Required To Be Removed (Sanchez)

A mofion was made by Vice-Fresident Winier that thic matier be Withdrawi by
Spongor. The motion carried by the following vote:

For: 9- Benton, Winter, Sanchez, Pefia, Lewis, Davis, Gibson, Jones, and Harris

Approving And Authorizing The Acceptance Of A Grant Agreement
With The State Of New Mexico, Department Of Health For A Chronic
Disease Prevention Program And Providing An Appropriation To The
Department Of Senior Affairs (Gibson)

A motion was made by Vice-Presideni Winier that this matier be Passed. The
motion carried by the following vote:

For: 9- Benion, Winter, Sanchez, Pefia, Lewis, Davis, Gibson, Jones, and Harris

I Amending The Adopted Capital Implementation Program Of The City
Of Albuguerque By Reappropriating Funding For The Los Altos Pool
Project (Winter, Gibson)
A motion was made by Vice-President Winter that this matier be Passed. The
motion carried by the following vote:

For: ©- Benton, Winter, Sanchez, Pefia, Lewis, Davis, Gibson, Jones. and Harris

City of Albuquerque Page 5
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13. APPROVALS: {Confracts, Agreements, and Appointments}

a, £8-.6-2.10 Quarterly reporiing of expenditures by the Albuguarque Police
Depariment related to the implemeniation of the Settlement
Agreement negotiated with the United Staies Department of Justice

A motion was made by Presideni Benion that this matier be Receipt Be Noied.
The motion carried by the following voie:

For: 9- Benton, Winter, Sanchez, Pefia, Lewis, Davis, Gibson, Jones, and Harris
10. GENERAL PUBLIC COMMENTS

1. ANNOUNCEMENTS
12. PUBLIC HEARINGS: {Appeals, SAD Protest Hearings)

(Projec# 1010018/14EPC-40023) Bob Keeran as Assigns agent for,
Bob Keeran, Donald Hoech of Hoech Real Estate Corp. and Hoech
Profit & Sharing Plan, JT Michelson and Michael Montoya appeal the
Environmenial Planning Commission’s (EPC) decision to Affirm the
Impact Fees Adminisiraior's decision to deny the request for a refund
and/or reimbursement of drainage excess impaci fee credits for
system improvemenis in the far noriheast service area that were iied
to Tract A-1 Oakland Heights Subdivision recorded on April 17, 2006,
in the records of the Bernalillo County Clerk Book 2006C and page
119 (Zone Ailas page C-20), locaied between Barstow on the wesi
and Ventura on the east and between Eagle Rock on the north and
Alameda on the souih

£ motion was made by Councilor Jones that this matier be To Accepi the Land
Use Hearing Officer Recommendation and Findings. The motion carried by ihe
following vote:

For: 8- Benton, Winter, Sanchez, Pefia, Lewis, Gibson, Jones, and Harris
Excused: 1- Davis

(Project #1008952/16EPC-40034 & 40035) Timothy Flynn-O'Brien
Appeals the Environmental Planning Commission’s Approval of a
Sector Development Plan Map Amendment (Zone Change) & Site
Development Plan for Building Permit for all or a portion of Tract A,
Morningstar at Palomas, zoned SU-2 for O-1 to SU-2 C-1, located on
Palomas Ave. NE between Wyoming Blvd. NE, and Barstow St. NE,
containing approximately .9 acre

A motion was made by Vice-President Winter that this matter he To Reject the

Land Use Hearing Officer's Recommendation and schedule this matter for a
full hearing on December 19, 2016. The motion carried by the following vote:

City of Albuguerque Page 6
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City Council

For: 8- Benton, Winter, Sanchez, Pefa, Lewis, Davis, Gibson, and Jones

Againsi: 1- Harris

14. FINAL ACTIONS

wriB-i C/S Adopting A New Article In Chapter 14 ROA 1894, Zoning,
Planning And Building, To Be Known As The “Vacant Commercial

Buildings Ordinance” (Harris, Davis)

A motion was made by Councilor Harris that this matier be Posiponed tc
January £, 2017. The motion carried by ihe foliowing vote:

I
¢

For: 5- Benton, Sanchez, Davis, Gibson, and Harris

Against: 4- Winter, Pefia, Lewis, and Jones

F/S Providing For The Autherized Siorage And Administration Of
Naloxone In Public Spaces To Help Reverse An Opioid Overdose

(Gibson, Lewig)
A motion was made by Councilor Gibson that this matier be Passed. The
motion carried by the following vote:

For: S9- Benion, Winter, Sanchez, Pefiz, Lewis, Davis, Gibson, Jones, and Harris

Establishing Policy To Allow Residenis Aged 16-17 Years To Uiilize
Gym Facilities At City Multigenerational And Community Ceniers
(Winier)

£ moiion was made by Vice-President Winter thaf this maiier be Passed. The
motion carried by the foliowing vote:

For: 9- Benton, Winter, Sanchez, Pefia, Lewis, Davis, Gibson, Jones, and Harris

Establishing A Bus Fare Waiver For Pairons Of Businesses Along The
Central Avenue Corridor During Evenings And Weekends Throughout
The Construction Of The Albuquergue Rapid Transit Project
(Sanchez)

£ motion was made by Gouncilor Sanchez that this matier be Postponed o
December 18, 2016. The motion failed by the following vote:

For: 4- Benton, Winter. Gibson, and Harris
Against: 5- Sanchez, Pefia, Lewis, Davis, and Jones

A motion was made by Councilor Sanchez ihat this matier be Passed. The
motion failed by the following voie:

For: 4- Benion, Sanchez, Pefa, and Lewis

Against: 5- Winter, Davis, Gibson, Jones, and Harris

December 5, 2016

==
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City Council Action Summary . December 5, 2016

Thee being no further business, the meeting adjourned af 8:04 p.m.
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EXUBIT |

REAL ESTATE PURCHASE AGREEMENT
BETWEEN

THE CITY OF ALBUQUERQUE,
AS PURCHASER
AND
VISTA FOUR HILLS LLC., ANEW MEXICO LIMITED LIABILITY COMPANY
AS SELLER

EFFECTIVE DATE:

Real Estate Purchase Agreement
Vista Four Hills, LLC



REAL ESTATE PURCHASE AGREEMENT

Real Estate Purchase Agreement ("Agreement”) made and entered into by and
between the City of Albuquerque, a New Mexico municipal corporation ("City" or
“Buyer”), Vista Four Hills LLC., a New Mexico Limited Liability Company, ("Seller”).

WHEREAS, the City has identified the need for real property for the Tijeras Arroyo
Bio Zone for acquisition by the City for Albuquerque Parks and Recreation Department, Open
Space Division to be used for permanent Open Space; and,

WHEREAS, Seller is the owner of approximately 20.804 acres +/- acres or 906,222 +/-
square feet of vacant land located at the Southeast Side of the Tijeras Arroyo West of Four Hills Road ;
and,

WHEREAS, the City is willing to purchase and Seller is willing to sell approximately
20.804 acres +/- acres or 906,222 +/- square feet of vacant land located at the Southeast Side of
the Tijeras Arroyo West of Four Hills Road.

NOW, THEREFORE, mutual consideration, and on the terms set forth herein, the City
and Seller agree as follows:

I. PURCHASE AGREEMENT

1. Sale.

The Seller shall sell and the City shall purchase that certain tract of real estate in
Bernalillo County, New Mexico ("Property") generally known as vacant land located at the
Southeast Side of the Tijeras Arroyo West of Four Hills Road, and more specifically described as
shown on Exhibit A, attached to this Agreement.

2. Purchase Price.

The purchase price ("Purchase Price") of the Property is Three Hundred Forty
Thousand and No/100 Dollars (5340,000.00) plus or minus the prorations payable by the City to
the Seller at the closing of the Sale.

Real Estate Purchase Agreement
Vista Four Hills, LLC



Il. SURVEY, TITLE COMMITMENT AND TITLE POLICIES

1. Title Insurance.

At least thirty (30) days prior to the closing of the Sale, the City, at the expense of
the City, shall cause the Title Company, defined below, to deliver to the City a commitment ("Title
Commitment") for a policy of title insurance covering the Property issued by Fidelity National Title
Insurance Company ("Title Company") with offices at 3740 Ellison Rd. NW, Suite 102, Albuquerque,
NM, 87114, together with legible copies of documents shown on Schedule B as exceptions. In the
Title Commitment, the Title Company or its underwriter will agree to issue to the City, upon the
recording of a general warranty deed conveying title to the Property from the Seller to the City, an
owner's policy of title insurance ("Title Policy") in the amount of the Purchase Price and insuring
the title of the City in the Property free and clear of all liens, encumbrances, taxes, subject only to
the Permitted Exceptions (defined below).

2. Survey.

At least thirty (30) days prior to the closing of the Sale, the Buyer, at the expense of
the Buyer, shall obtain a survey of the Property to be purchased (the "Survey") which is to be
Prepared in accordance with the Minimum Standard Detail Requirements for ALTA/NSPS Land Title
Surveys (effective February 23, 2016), and shall include Table A optional items 1-6(a), 8, 11, 13,
16-19 and 20. The Surveys will (i) state that the Survey is prepared for the Buyer, the Seller, the
Title Company and the underwriter of the Title Company; (ii) contain a written legal description of
the Property ; (iii) be certified by a New Mexico licensed surveyor ("Surveyor") as of a date no
more than sixty (60) days before the date of the closing of the Sale; (iv) bein form and content
acceptable to the Buyer; (v) be sufficient to delete all survey exceptions from and to satisfy all
requirements for issuance of the Title Policy; (vi) contain a certification by the Surveyor of the
exact area of the Property in square feet or acres; and (vii) show, without limitation, the exact
location of all existing or proposed streets, easements, encroachments, protrusions, overlaps,
overhangs, utilities, set-backs and restrictions affecting the Property.

3. Notice of Objections to Surveys or Title Commitment.

Within ten (10) days after receipt by the City of the Survey, the City will give written
notice to the Seller of any objections the City may have to any matter shown on the Survey and
within ten (10) days after receipt by the City of the Title Commitment, the City will give written
notice to the Seller of any objections the City may have as to the condition of title to the Property
as shown in the Title Commitment (collectively, "Objections"). If the City fails to object to any
matter shown on the Survey or fails to object to the condition of title to the Property as shown in
the Title Commitment within the ten (10) day period, the City shall be deemed to have waived
such matters or conditions. The Seller will attempt to eliminate or modify all Objections to the
satisfaction of the City. If the Seller is unable to or does not satisfy the Objections before the
closing of the Sale (the “Cure Period”), then the Seller will give notice to the City ten (10) days
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before the date of the closing of the Sale of any Objections that the Seller will not be able to or
does not satisfy, and the City shall have the following options, one of which shall be exercised by
written notice given to Seller within five (5) days after the expiration of the Cure Period: (i) if the
Seller has indicated that it will attempt to cure the Objection but it has not been able to do so, the
City may agree to an additional period of time up to thirty (30) days in which the Seller may
continue to attempt to satisfy the Objections; (ii) the City will give written notice to the Seller that
the City will accept title to the Property subject to any unsatisfied Objections, in which event the
unsatisfied Objections will be deemed to be waived for all purposes; or (iii) if the City does not
exercise options (i) or (ii), the City may terminate this Agreement in which event the Seller and the
City will have no further rights, obligations or liabilities to one another under this Agreement. If the
City does not deliver written notice to the Seller five (5) days after the expiration of the Cure
Period electing one of the above options, the City shall be deemed to have waived the unsatisfied
Objections for all purposes pursuant to item (ii) above. Seller shall cause Title Company to remove
from the Title Policy at Closing all deeds of trust, mortgages, liens and other interests in the
Property or any part thereof (collectively, “Seller’s Financing Documents”), and Seller’s Financing
Documents and property liens shall not be deemed Permitted Exceptions hereunder.

4. Permitted Exceptions.

The Schedule B Standard Exceptions set forth in 13 NMAC 14.5, Section 9 and all
matters shown on the Initial Title Commitment, any Updated Title Commitment and the Survey
which the City approves or is deemed to have approved pursuant to this paragraph, and any liens
or encumbrances caused or created by the City or the City’s employees, agents or contractors, will
constitute “Permitted Exceptions” for purposes of this Agreement and the Deed.

5. Deed.

The Seller shall convey title to the Property to the City by statutory form General
Warranty deed, subject only to the Permitted Exceptions. The description of the Property to be
contained in the General Warranty deed shall conform to the description of the Property
contained in the Survey, except that if a subdivision plat is required to close the Sale, the
description of the Property in the General Warranty deed shall conform to the description of the
Property in the recorded subdivision plat.

ii1. ENVIRONMENTAL INSPECTION

1. Definitions.
As used in this Agreement, the following terms shall have the following definitions:

A.  "Environmental Condition" means any condition regarding the presence of
Hazardous Materials located on, in, under or originating from the property or located within the
improvements thereon with respect to air, soil, surface water or groundwater, which require
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response under any Environmental Requirements in effect at the time of their application.

B. "Environmental Requirements" means all applicable federal, state and local
governmental agency environmental statutes, ordinances, rules, notices, regulations, standards,
permits orders and any other governmental requirements relating, by way of example and not
limitation, to the following: (i) the spill, leaked, discharge, emission or release of any Hazardous
Material, to the air, surface water, ground water or soil; (ii) the storage, treatment, disposal or
handling of any Hazardous Materials and (iii) the construction, operation, maintenance, repair or
closing of aboveground or underground storage tanks or impoundments containing Hazardous
Materials.

C. "Hazardous Materials" means substances defined as such pursuant to the
Comprehensive Environmental Response Compensation and Liability Act, as amended:; or as
hazardous waste, as that term is defined under the Resource Conservation Recovery Act: PCB's;
petroleum hydrocarbons; and substances so defined pursuant to requirements prevailing and
applicable on the Effective Date as established by the State of New Mexico.

D.  "Other Materials" means any materials or substances which do not come
within the definition of Hazardous Materials, including, but not limited to, ACM, radon or other
radioactive substances, lead-based paint, nonhazardous wastes or any toxic or polluting
substances.

E. "Documents" means all documents, photographs, maps, data, notes, reports,
chromatograms, in digital form, print, videotape or other media used to transmit information
regarding the environmental condition of any aspect of the property, including, but not limited to
the Phase | Report, the Phase || Report, if any, and the Cleanup Plan, if any.

2. Buyer Inspections.

The Buyer shall have the right to conduct any and all investigations it desires to fully
examine the environmental characteristics of the Property ("Due Diligence") including, but not
limited to, the examination of any improvements located thereon and the evaluation of the
Environmental Condition of the Property for the presence of any Hazardous Materials or Other
Materials located on, in, under or originating from the Property. The Seller, at City’s expense to be
paid at closing, shall order the Phase | inspection report by a consultant approved by City. The
due diligence period shall be during the period of time ("Due Diligence Period") commencing on
the Effective Date and terminating on the later to occur of (i) five (5) days after Buyer's receiptofa
Seller’s consultant's Phase | Report, if no further environmental investigations are recommended
by the Seller’s consultant in the Phase | Report; (ii) ten (10) days after the Buyer 's receipt of the
Seller’s consultant's Phase || Report and Cleanup Plan, provided, if the Phase | Report recommends
the conduct of further investigations to evaluate the presence of Hazardous Materials; and (iii)
sixty (60) days after the Effective Date. The Buyer shall have the right to approve the selection of
Seller’s consultant for the Phase | Report, and if needed, approve the consultant to prepare and
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perform the Phase Il Report and Cleanup Plan. The Phase Il Report and Cleanup Plan shall be
approved by the Buyer prior to the implementation of the Cleanup Plan. However, if the Seller is
not required to arrange for the conduct of a Phase II Report, the Buyer, at its option, exercisable by
written notice to the Seller within five (5) days following the Buyer's receipt of the Phase | Report
(Due Diligence Notice"), may extend the Due Diligence Period through the date which is forty-five
(45) days after the date of the Seller’s receipt of the Due Diligence Notice. The Due Diligence
Period, as so extended, shall be used by the Buyer solely for the purpose of conducting any further
investigation or examination of the Environmental Condition of the Property as the Buyer shall
deem necessary or desirable. The Seller shall provide the Buyer with the unfettered opportunity
to conduct its environmental investigations during the Due Diligence Period.

3. Termination.

If the Buyer or the consultant identify Hazardous Materials or Other Materials on,
in, under or originating from the Property which cannot be cleaned up or remediated as required
by applicable Environmental Requirements utilizing technological methods currently available or
which in the sole and absolute judgment of the Buyer will prevent the Buyer from using the
Property, the Buyer may terminate this Agreement and upon termination, the Buyer and the Seller
shall have no further right or obligations as between the Buyer and the Seller under this
Agreement. In the event Seller elects not to proceed with a Phase Il Report and Cleanup Plan, if
required by the Buyer, then Buyer, at Buyer's sole discretion, may terminate this Agreement and
the parties shall have no further rights or obligations under this Agreement. Seller shall have ten
(10) days after receipt of the Phase | Report to provide written notice to the Buyer of its intent not
to proceed with a Phase Il Report or Cleanup Plan and termination of this Agreement.

4. Notice of Violation.

If the Seller has received or receives notice of a violation of any Environmental
Requirement with respect to the Property prior to the date of the Closing, then prior to the
Closing, the Seller shall give to the Buyer a letter from the governmental entity charged with the
enforcement of the applicable Environmental Requirement stating that the matter has currently
been resolved to the satisfaction of that governmental entity, or other equivalent language.

IV. WARRANTIES AND REPRESENTATIONS

1. Seller's Warranties.
The Seller warrants and represents that:

A The Seller has good, indefeasible and marketable title to the Property.
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B. The Property is in compliance with all applicable laws, ordinances, rules and
regulations affecting the Property and the use and occupancy of the Property.

C The Property has free and uninhibited access to and from a public street,
road, alley or other right-of-way.

D. This Agreement and the documents provided for or contemplated by this
Agreement will not violate, be in conflict with, resultin the breach of or constitute a default under
any agreement, mortgage, indenture, deed of trust, lien, order, judgment or instrument to which
the Seller is a party or by which the Seller is bound or affected.

E. There are no unpaid bills or claims in connection with construction or repair
work on the Property.

F. There are no actions, suits, proceedings or investigations pending or
threatened against the Seller or relating to the Property in any court or before any governmental
department or agency which would in any material respect affect the validity of this Agreement, or
the obligations or the ability of the Seller to perform under this Agreement, including the
execution, acknowledgment and delivery of the documents provided for or contemplated by this
Agreement and the Seller does not know of any basis for any such action, suit, proceeding or
investigation.

G. If the Property is subject to a mortgage, real estate contract, or deed of
trust, the Seller is not in default and has not received notice of default under or breach of the
mortgage, real estate contract or deed of trust or of the documents evidencing the indebtedness
or other obligations secured by the mortgage, real estate contract or deed of trust.

H. If Seller is a corporation, partnership, or other legal entity, Seller warrants
that it is duly formed and validly existing under the laws of its domicile, is in good standing with
and authorized to do business in the State of New Mexico, and has all requisite authorization and
documentation to enter into and close this transaction, and the named corporate officer, partner
or agent who executed, acknowledged and delivered this contract, for and on behalf of the Seller,
is and was, at all material times, the duly authorized corporate officer, member, partner or agent
of the Seller.

2. Real Estate Sales Commissions.

A. The Seller represents and warrants to the City that no other broker, agent,
finder or salesman has been involved in the origination, negotiation or consummation of this
Agreement and no other fee, commission, compensation or similar payment is due to any other
broker, agent, finder or salesman as a result of the origination, negotiation or consummation of
this Agreement.
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B. The Seller shall defend, indemnify and hold the City harmless from and
against any and all loss, cost or expense (including attorneys' fees and expenses) resulting from any
claim for any fee, commission, compensation or similar payment by any broker, agent, finder or
salesman as a result of any action of the Seller related to the origination, negotiation or
consummation of this Agreement.

3. Survival of Warranties.

The warranties and representations of the Seller are a material inducement for the
City to purchase the Property. The execution and delivery of the general warranty deed by the
Seller shall constitute a confirmation and further representation and warranty by the Seller to the
City, as of the date of the warranty deed, as to the matters specified in this Agreement and shall
survive the closing of the Sale and shall not be merged into the execution and delivery of the
warranty deed or any other document executed and delivered subsequently to the execution and
delivery of this Agreement.

V. CLOSING

1. Closing of Sale.

Within thirty (30) days after acceptance oftitle, the City will give the Seller notice of
a proposed time and date of closing of the Sale ("Closing"). The Closing will be at the office of the
Title Company, either (i) at the time and on the date stated in the notice, or (ii) at such other time,
date and place as the Seller and the City may agree in writing. At the Closing, the Seller, the City
and the Title Company will perform the following duties:

A. The Seller's Duties. The Seller shall execute and deliver to the Title Company
a General Warranty deed conveying the Property to the City, subject only to the Permitted
Exceptions.

B. City's Duties. The City shall pay to the Title Company, as escrow agent, the
Purchase Price, plus or minus the prorations and any closing costs to be paid by the City. The City's
payment shall be made by check of the City or such other method of payment as may be required
by the Title Company to make an immediate payment at the Closing of the Purchase Price due to
the Seller as provided in this Agreement, or by such other method of payment as the Seller and the
City may agree in writing.

C. Title Company's Duties. At or promptly after the Closing, unless otherwise
instructed by the Seller and the City, the Title Company will:

(i) record the General Warranty deed in the records of Bernalillo County,
New Mexico, and deliver the recorded warranty deed to the City;
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(ii) issue and deliver the Title Policy to the City as provided in the Title
Commitment, except for any matters which have been eliminated or modified as provided
in this Agreement; and

(iii) disburse to the Seller the balance of the Purchase Price due to the Seller
and make all other disbursements as provided in the escrow closing statements to be
prepared by the Title Company and signed by the Seller and the City at the Closing,
including, but not limited to, any disbursements and payments necessary to discharge any
obligations which are liens upon the Property, including, but not limited to, liens arising
from judgments, taxes or debts secured by deed of trust or mortgage.

2. Possession.

The City shall have the right to possession of the Property as of the Closing and the
Seller shall put the City in both legal and actual possession of the Property as of the Closing.

3. Failure to Close.

If the Seller fails to close the Sale for any reason, except as provided in this
Agreement, and if the City has fully performed or tendered performance of all the obligations of
the City as provided in this Agreement, then, the City shall have the right to either terminate this
Agreement or for specific performance. If the City fails to close the Sale, for any reason, except as
provided in this Agreement, and if the Seller has fully performed or tendered performance of all of
the obligations of the Seller as provided in this Agreement, then the Seller shall have the right to
either terminate this Agreement or for specific performance. If this Agreement is terminated by
either party as provided in this paragraph, the City and the Seller shall have no further rights,
obligations or liabilities as between the City and the Seller as provided in this Agreement.

4. Prorations; Closing Costs.

A Ad valorem taxes and standby or similar charges for utility services for the
year in which the Sale is closed, and rents or other income from the Property, if any, will be
prorated to the Closing between the City and the Seller. If the current figures cannot be obtained,
the proration shall be based upon the figures for the last assessment period.

B. If the Property is within an improvement district created pursuant to
Sections 3-33-1 through 3-33-34, NMSA 1978 as amended or replaced:

(i) The Seller shall, by the Closing, pay all assessments levied against the
Property if the improvements for which the assessment has been levied have been
constructed; and

(ii) The assessments levied against the Property shall be prorated
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between the Seller and the City as of the Closing if the improvements for which the
assessment has been levied have not been constructed.

| 5 The Seller shall pay all pro rata charges which are imposed on the Property
for public utility facilities that were constructed prior to the effective date of this Agreement
whether the obligation to pay the pro rata charges arises before or subsequent to the Closing.

D. As closing costs, the Buyer will each pay any escrow charges and expenses
charged by the Title Company. The Seller and the Buyer will each pay their respective attorneys’
fees. The Seller shall pay all costs of the Cleanup Plan, if applicable. The Buyer shall pay the filing
fee for recording the warranty deeds. The Buyer shall pay for the Title Commitment. The Buyer
shall pay all costs of the Survey, and Phase | Report. The Buyer shall pay for Title Policy, including
the premiums for deletion of Exceptions 1 through 4 from the Title Policy. Seller shall pay any
recording fees to remove or release any liens or Seller’s Financing Documents from title.

VI. MISCELLANEOQUS.

1. Waiver Of Default.

No failure by the City to insist upon the strict performance of any term, condition,
or covenant of this Agreement or to exercise any right or remedy available on the breach thereof
will constitute a waiver of any breach or of any term, condition, or covenant. No obligation of this
Agreement that the Seller is required to perform and no breach thereof, will be waived, altered, or
modified, except by written instrument executed by the City. No exercise or failure to exercise any
right or power of the Seller or of the City as provided in this Agreement will be considered to
exhaust that right or power.

2. Time Is Of The Essence.
Time is of the Essence in the performance of this Agreement.
3. Notices.

All notices, requests, demands and other communications given under this
Agreement will be in writing, and, unless otherwise specified in this Agreement, will be deemed to
have been given if delivered in person or if delivery is refused, or on receipt or upon the date of
refusal of delivery, if mailed by certified or registered mail, postage pre-paid, and addressed to the
Seller or to the City at the following addresses, unless either the Seller or the City changes the
Seller's or the City's address by giving written notice of the change to the other. The addresses for
notices are:

A. Notice to the Sellers:
Vista Four Hills LLC
P.O. Box 999
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Corrales, NM 87048-0999

B. Notice to the City:
City of Albuguerque
Planning Department
P. 0. Box 1293
Albuguerque, New Mexico 87103
Attn: Real Property Division Manager

4. Exhibits.

All certificates, documents, exhibits, attachments, riders, and addenda, if any,
referred to in this Agreement, including but not limited to the exhibits referred to in this
Agreement, are hereby incorporated into this Agreement by reference and are made a part hereof
as though set forth in full in this Agreement to the extent they are consistent with the terms and
conditions of this Agreement.

5. Further Action.

At any time and from time to time, each party agrees, without further
consideration, to take such actions and to execute and deliver such documents as may be
reasonably necessary to effectuate the purposes of this Agreement.

6. Severability/invalidity.

In the event any covenant, condition or provision herein is held to be void, voidable,
invalid, illegal, or unenforceable by any court of competent jurisdiction, such covenant, condition
or provision shall be deemed amended to conform to applicable laws so as to be valid or
enforceable, or, ifit cannot be so amended, without material altering the intention of the parties,
it shall be stricken. If stricken, all other covenants, conditions and provision of this Agreement
shall remain in full force and effect provided that the striking of such covenants, conditions or
provisions does not materially prejudice either the City or Seller in its respective rights and
obligations contain in the valid covenants, conditions or provisions of this Agreement.

7. Governing Laws and Venue.

This Agreement is governed by the laws of the State of New Mexico. Both Seller
and the City agree to the exclusive jurisdiction of the courts of the State of New Mexico for all
purposes regarding this Agreement and further agree and consent that venue of any action
brought hereunder shall be exclusively in the County of Bernalillo.

8. Attorneys’ Fees and Legal Costs

If either party to this Agreement institutes any action or proceeding in court to
enforce any provision hereof, for an alleged breach of any provision of this Agreement, for a
declaration of such party's rights or obligations hereunder, or for any other judicial remedy, each
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party shall be responsible for its own attorneys’ fees (including the reasonable fees and
dishbursements and charges of internal legal counsel) and litigation expenses, including, but not
limited to expert witness fees, and service of process fees.

9. Force Majeure.

If performance of part or any portion of this Agreement is made impossible by any
prevention, delay, or stoppage caused by strikes; lockouts; labor disputes; acts of God; inability to
obtain services, labor or materials or reasonable substitutes for those items; government actions;
civil commotions, fire; flood or other casualty; or other causes beyond the reasonable control of
the Party obligated to perform, performance by that Party for a period equal to the period of that
prevention, delay, or stoppage is excused.

10. Approval of the City; Binding Effect.

This Agreement is subject to approval and signature by the Chief Administrative
Officer of the City or her designee. Upon execution of this Agreement by the Chief Administrative
Officer, the covenants, terms and conditions of this Agreement will be binding on and inure to the
benefit of the City and of the Seller and of their respective heirs, devisees, personal
representatives, successors and assigns.

11. Effective Date.

The effective date of this Agreement shall be the date of approval and execution by
the Chief Administrative Officer of the City or her designee.

12. Final Dates.

If the final date of any deadline falls upon a Saturday, Sunday, or holiday recognized
by the U.S. Postal Service, then in such event the time of such deadline shall be extended to the
next day that is not a Saturday, Sunday, or holiday recognized by the U. S. Postal Service.
Whenever the word “days” is used herein, it shall be considered to mean “calendar days” and not
“business days” unless an express statement to the contrary is made.

13. Limitations on Liability.

Neither party has any liability with respect to the obligations under this contract or
otherwise for incidental, consequential, special, indirect, exemplary or punitive damages even ifit
has been advised of the possibility of such damages.

14. Representation.

Each party hereto acknowledges that it has been represented, or has had ample
opportunity to obtain representation of counsel, with respect to this contract. Accordingly, each
party hereto represents to the other that is has read and understood the terms of this Agreement,
and the consequences of executing this Agreement, and that except as expressly set forth herein,
no representations have been made by either party to induce the other party to execute this
Contract.
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15. Multiple Counterparts.

The Agreement may be signed in multiple counterparts or with detachable signature
pages, but in either, or both, circumstances shall constitute one instrument, binding upon all
parties thereto as if all parties signed the same document. If so executed, each such counterpart
of this Agreement is to be deemed an original for all purposes and all such counterparts will
collectively constitute one agreement, but in the making of proof of this Agreement, it will not be
necessary to produce or account for more than one such counterpart.

16. Audits and Inspections.

sellers understand and will abide by all provisions of the Accountability In
Government Ordinance, §2-10-1 et seq. and Inspector General Ordinance, §2-17-1 et seq. R.O.A.
1994.

17. Headings and Captions.

Captions of sections and paragraphs are for convenience, not limitation, and are not
to be construed as modifying text.

18. Public Document.

City is a municipal corporation under the laws of the State of New Mexico. City and
Seller acknowledge that this Agreement is subject to the New Mexico Inspection of Public Records
Act, §14-2-1 et seq. NMSA 1978 and is a “public record” within the meaning of said Act.

19. Interpretation.

Whenever the context hereof will so require, the singular will include the plural, the
male gender will include the female gender and the neuter and vice versa. The terms "include”,
"includes”, "including" and similar terms will be construed to mean "without limitation". All
references to Sections, subsections, Exhibits and Articles will be deemed references to Sections,
subsections, and Articles of this Agreement and to Exhibits, which are attached hereto and madea
part hereof for all purposes.

20. Entire Agreement.

This Agreement, including the attached Exhibits, constitutes the full and final
agreement of the parties and incorporates all of the conditions, agreements, and understandings
between the parties concerning the subject matter of this contract, and all such conditions,
understandings and agreements have been merged into this written Agreement. All prior
negotiations and agreements are merged into this agreement. No prior condition, agreement, or
understanding, verbal or otherwise, of the parties or their agents shall be valid or enforceable
unless embodied in this Agreement. No subsequent agreement may modify this Real Estate Sales
Agreement unless it is in writing and signed by the parties or their authorized agents. This
Agreement represents the entire contract between the parties and, except as otherwise provided
herein, may not be amended, changed, modified, or altered without the written consent of the
parties hereto.
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IN WITNESS WHEREOF, the parties hereto have signed this agreement as of the
date indicated by each signature, and the Agreement is effective after approval and signature of
the City’s Chief Administrative Officer or her authorized designee.

[SIGNATURE PAGES IMMEDIATELY FOLLOWING]
The remaining space is intentionally left blank.
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CITY OF ALBUQUERQUE:

AT
=

Sarita Nair 4 l@ﬁ D\w'\t%
hief Administrative Officer Parks & Recreation Depar tl
Date of Approval: Date of Recommendation:

111505 1215 /18

STATE OF NEW MEXICO )
)ss
COUNTY OF BERNALILLO )

The foregoing instrument was acknowledged before me on this}ﬂ’d’ﬁy ofMMMlB, by
Sarita Nair, Chief Administrative Officer for the City of Albuquerque, a New Mexico municipal
corporation, on behalf of the corporation.

o _
JANEL uJCON My Commission Expires:
MOTARY U

e SIOANER. | 3/92/22
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SELLER:
Vista Four Hills LLC, a New Mexico
Limited Liability Company

By: /T/)(\AW‘/
Its: va&wq /H«Mﬂ,h?ﬂ/

Date: ”)"1!}/],9”1]

STATE OF NEW MEXICO

)
. )ss
COUNTY OF &A_ﬂhlfzﬁ; ) )
AN
The fg?goi a’nstr ment was acknowledged before me on thi;/gday f O%_, 2018
by @ &zgiggx_{ A G&%Qﬂ%,k
JA)

o tuetoesd

/ / Notary\P'ublic

My Commission Expires:

/@n&ef{,,ﬁa_/f/
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EXHIBIT A
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EXHIBIT A

The North one-half [N. 1/2] of the Northwest one-quarter [NW 1/4] of Northeast one-quarter [NE 1/4] and Northwest
one-quarter [NW 1/4] of Northeast one-quarter [NE 1/4] of Northeast one-quarter [NE 1/4], Township 10 North, Range 4
East, Section 34, N.M.P.M., Bernalillo County, New Mexico.

EXCEPTING THEREFROM portion described as:

A certain tract of land situate within the NW 1/4, NE 1/4, NE 1/4 of Section 34, Township 10 North, Range 4 East,
N.M.P.M., Bernalillo County, New Mexico, and being more particularly described as follows: Beginning at the Northeast
corner of the tract herein described, from whence the Northeast corner of Section 34, Township 10 North, Range 4 East,
N.M.P.M., bears N. 86 deg. 13' 11" E., 682.99 feet distant; thence S. 01 deg. 25' 33" W., 602.65 feet; thence N, 88 deg.
55' 00" W., 680.60 feet; thence N. 01 deg. 05' 00" E., 419.30 feet; thence N. 76 deg. 05’ 00" E., 708.34 feet to the point of
beginning.

AND FURTHER EXCEPTING THEREFROM portion described as:

A certain tract of land situate within the NW1/4, NE1/4, NE1/4 of Section 34, T 10 N, R 4 E, NMPM, and being more
particularly described as follows:

Beginning at the Northeast corner of the tract herein described from whence the North 1/4 corner of said Section 34, T 10
N, R 4 E, NMPM bears N 52 deg 14' 55" W, 848.64 feet distant; thence, S 00 deg 54'52" W, 140.00 feet to a point on the
North line of VISTA FOUR HILLS, a Subdivision in Bernalillo County, New Mexico, recorded in the Office of the County
Clerk of Bernalilio County, New Mexico, on May 25, 1979 in Volume D9, folio 133 and being the same and identical
Northeast corner of Lot 1, Block 1 of said VISTA FOUR HILLS; thence, along said North line N 88 deg. 49' 42" W, 400.11
feet to a point being the same and identical Northwest corner of Lot 4, Block 1 of said VISTA FOUR HILLS: thence, leaving
said North line N 00 deg. 51'29" E, 50.00 feet; thence, S 88 deg. 49' 42" E, 100.00 feet; thence, N 00 deg. 51'29" E, 90.00
feet; thence, S 88 deg. 49'42" 300.25 feet to the point of beginning.

AND FURTHER EXCEPTING THEREFROM portion described as:

A certain tract of land situate within the N\W1/4, NW1/4, NE1/4 of Section 34, T10N, R4E, N.M.P.M., and being more
particularly described as follows:

Beginning at the Northeast corner of the tract herein described from whence the North 1/4 corner of said Section 34,
T10N, R4E, NMPM bears N. 24 deg. 08' 17" W., 658.99 feet distant; Thence S. 00 deg. 51' 29" W., 50.0 feet to a point on
the North line of Vista Four Hills, a subdivision in Bernalillo County, New Mexico, recorded in the Office of the County Clerk
of Bernalillo County, New Mexico, on May 25, 1979, in Volume D9, folio 133 and being the same and identical Northeast
comner of said Lot 5, N. 88 deg. 49' 42" W., 100.65 feet to the Northwest corner of said Lot 5; Thence, leaving said North
line N. 00 deg. 51' 29" E., 50.0 feet, Thence S. 88 deg. 49'42" E., 100.65 feet to the point of beginning.
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REAL ESTATE PURCHASE AGREEMENT

Real Estate Purchase Agreement ("Agreement") made and entered into by and
between the City of Albuquerque, a New Mexico municipal corporation ("City" or
“Buyer”), Chant Family Il Limited Partnership, a New Mexico limited partnership, ("Seller”).

WHEREAS, the City has identified the need for real property for the Tijeras Arroyo
Bio Zone for acquisition by the City for Albuquerque Parks and Recreation Department, Open
Space Division to be used for permanent Open Space; and,

WHEREAS, Seller is the owner of approximately 13.4020 acres +/- or 583,790 +/-
square feet of vacant land, also known as Tract A-4-A , Chant Property Addition, and approximately
3.3191 acres +/- or 144,579 +/- square feet of vacant land, also known as Tract A-4-B, Chant Property
Addition and,

WHEREAS, the City is willing to purchase and Seller is willing to sell approximately
13.4020 acres +/- or 583,790 +/- square feet of vacant land, also known as Tract A-4-A , Chant
Property Addition, and approximately 3.3191 acres +/- or 144,579 +/- square feet of vacant land,
also known as Tract A-4-B, Chant Property Addition.

NOW, THEREFORE, mutual consideration, and on the terms set forth herein, the
City and Seller agree as follows:

L PURCHASE AGREEMENT

1. Sale.

The Seller shall sell and the City shall purchase that certain tract of real estate in
Bernalillo County, New Mexico ("Property") generally known Tract A-4-A and Tract A-4-B of Chant
Property Additions as more specifically described and shown on Exhibit A attached hereto and
made a part of this Agreement.

2. Purchase Price.

The purchase price ("Purchase Price") of the Property is TWO HUNDRED NINETY
THOUSAND and No/100 Dollars ($290,000.00) plus or minus the prorations payable by the City
to the Seller at the closing of the Sale.
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I SURVEY, TITLE COMMITMENT AND TITLE POLICIES

1. Title Insurance.

At least thirty (30) days prior to the closing of the Sale, the City, at the expense of
the City, shall cause the Title Company, defined below, to deliver to the City a commitment ("Title
Commitment”) for a policy of title insurance covering the Property issued by Stewart Title of
Albuquerque (“Title Company”) with offices located at 7801 Academy Rd NE, Bldg. 1, Ste. 101,
Albuquerque, NM 87109, together with legible copies of documents shown on Schedule B as
exceptions. In the Title Commitment, the Title Company or its underwriter will agree to issue to
the City, upon the recording of a general warranty deed conveying title to the Property from the
Seller to the City, an owner's policy of title insurance ("Title Policy”) in the amount of the Purchase
Price and insuring the title of the City in the Property free and clear of all liens, encumbrances,
taxes, subject only to the Permitted Exceptions (defined below).

2. Notice of Objections to Title Commitment.

Within ten (10) days after receipt by the City of the Title Commitment, the City
will give written notice to the Seller of any objections the City may have as to the condition of
title to the Property as shown in the Title Commitment (collectively, "Objections"). If the City
fails to object to the condition of title to the Property as shown in the Title Commitment within
the ten (10) day period, the City shall be deemed to have waived such matters or conditions. The
Seller will attempt to eliminate or modify all Objections to the satisfaction of the City. If the Seller
is unable to or does not satisfy the Objections before the closing of the Sale (the “Cure Period”),
then the Seller will give notice to the City ten (10) days before the date of the closing of the Sale
of any Objections that the Seller will not be able to or does not satisfy, and the City shall have the
following options, one of which shall be exercised by written notice given to Seller within five (5)
days after the expiration of the Cure Period: (i) if the Seller has indicated that it will attempt to
cure the Objection but it has not been able to do so, the City may agree to an additional period
of time up to thirty (30) days in which the Seller may continue to attempt to satisfy the
Objections; (ii) the City will give written notice to the Seller that the City will accept title to the
Property subject to any unsatisfied Objections, in which event the unsatisfied Objections will be
deemed to be waived for all purposes; or (iii) if the City does not exercise options (i) or (ii), the
City may terminate this Agreement in which event the Seller and the City will have no further
rights, obligations or liabilities to one another under this Agreement. If the City does not deliver
written notice to the Seller five (5) days after the expiration of the Cure Period electing one of
the above options, the City shall be deemed to have waived the unsatisfied Objections for all
purposes pursuant to item (ii) above. Seller shall cause Title Company to remove from the Title
Policy at Closing all deeds of trust, mortgages, liens and other interests in the Property or any
part thereof (collectively, “Seller’s Financing Documents”), and Seller’s Financing Documents and
property liens shall not be deemed Permitted Exceptions hereunder.
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3. Permitted Exceptions.

The Schedule B Standard Exceptions set forth in 13 NMAC 14.5, Section 9 and all
matters shown on the Initial Title Commitment, and any Updated Title Commitment which the
City approves or is deemed to have approved pursuant to paragraph 2, and any liens or
encumbrances caused or created by the City or the City’s employees, agents or contractors, will
constitute “Permitted Exceptions” for purposes of this Agreement and the Deed.

4, Deed.

The Seller shall convey title to the Property to the City by statutory form Special
Warranty deed, subject only to the Permitted Exceptions. The description of the Property to be
contained in the Special Warranty deed shall conform to the description of the Property
contained in the Survey, except that if a subdivision plat is required to close the Sale, the
description of the Property in the Special Warranty deed shall conform to the description of the
Property in the recorded subdivision plat.

. ENVIRONMENTAL INSPECTION

1. Definitions.
As used in this Agreement, the following terms shall have the following definitions:

A. "Environmental Condition" means any condition regarding the presence of
Hazardous Materials located on, in, under or originating from the property or located within the
improvements thereon with respect to air, soil, surface water or groundwater, which require
response under any Environmental Requirements in effect at the time of their application.

B. "Environmental Requirements" means all applicable federal, state and local
governmental agency environmental statutes, ordinances, rules, notices, regulations, standards,
permits orders and any other governmental requirements relating, by way of example and not
limitation, to the following: (i) the spill, leaked, discharge, emission or release of any Hazardous
Material, to the air, surface water, ground water or soil; (ii) the storage, treatment, disposal or
handling of any Hazardous Materials and (iii) the construction, operation, maintenance, repair or
closing of aboveground or underground storage tanks or impoundments containing Hazardous
Materials.

C.  "Hazardous Materials" means substances defined as such pursuant to the
Comprehensive Environmental Response Compensation and Liability Act, as amended; or as
hazardous waste, as that term is defined under the Resource Conservation Recovery Act; PCB's;
petroleum hydrocarbons; and substances so defined pursuant to requirements prevailing and
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applicable on the Effective Date as established by the State of New Mexico.

D.  "Other Materials" means any materials or substances which do not come
within the definition of Hazardous Materials, including, but not limited to, ACM, radon or other
radioactive substances, lead-based paint, nonhazardous wastes or any toxic or polluting
substances.

E. "Documents” means all documents, photographs, maps, data, notes,
reports, chromatograms, in digital form, print, videotape or other media used to transmit
information regarding the environmental condition of any aspect of the property, including, but
not limited to the Phase | Report, the Phase II Report, if any, and the Cleanup Plan, if any.

2. Buyer Inspections.

Within ten (10) days after receipt by all parties of the executed purchase
agreement, Seller, at Seller’s expense, will cause to have performed a Phase | Environmental
Condition report for the Property. The Buyer shall have the right to conduct any and all
investigations it desires to fully examine the environmental characteristics of the Property ("Due
Diligence") including, but not limited to, the examination of any improvements located thereon
and the evaluation of the Environmental Condition of the Property for the presence of any
Hazardous Materials or Other Materials located on, in, under or originating from the Property
during the period of time ("Due Diligence Period") commencing on the Effective Date and
terminating on the later to occur of (i) five (5) days after Buyer's receipt of a Seller’s Consultant's
Phase | Report, if no further environmental investigations are recommended by the Seller’s
Consultant in the Phase | Report; and (ii) ten (10) days after the Buyer 's receipt of the Seller’s
Consultant's Phase Il Report and Cleanup Plan, provided, that the Phase | Report recommends
the conduct of further investigations to evaluate the presence of Hazardous Materials and Buyer
elects to obtain a Phase Il Report. The Buyer shall have the right to approve the selection of
Seller’s consultant for the Phase | Report, and if needed, approve the consultant to prepare and
perform the Phase Il Report and Cleanup Plan. The Phase || Report and Cleanup Plan shall be
approved by the Buyer prior to the implementation of the Cleanup Plan. However, if the Seller is
not required to arrange for the conduct of a Phase || Report, the Buyer, at its option, exercisable
by written notice to the Seller within five (5) days following the Buyer's receipt of the Phase |
Report (Due Diligence Notice"), may extend the Due Diligence Period through the date which is
forty-five (45) days after the date of the Seller’s receipt of the Due Diligence Notice. The Due
Diligence Period, as so extended, shall be used by the Buyer solely for the purpose of conducting
any further investigation or examination of the Environmental Condition of the Property as the
Buyer shall deem necessary or desirable. The Seller shall provide the Buyer with the unfettered
opportunity to conduct its environmental investigations during the Due Diligence Period. Any
Phase Il Report shall be paid for by Buyer. Buyer acknowledges that there are monitoring wells
located on the Property, and Seller represents that it has provided up-to-date reports from such

s

Real Estate Purchase Agreement
Chant Family Il Limited Partnership
Tract A-4-A & A-4-B, Chant Property Addition



monitoring to Eric R. Johnson of NV5, the environmental consultant performing the Phase I.
3. Termination.

If the Buyer or the Consultant identify Hazardous Materials or Other Materials on,
in, under or originating from the Property which cannot be cleaned up or remediated as required
by applicable Environmental Requirements utilizing technological methods currently available or
which in the sole and absolute judgment of the Buyer will prevent the Buyer from using the
Property, the Buyer may terminate this Agreement and upon termination, the Buyer and the
Seller shall have no further right or obligations as between the Buyer and the Seller under this
Agreement. Inthe event Seller elects not to proceed with a Phase II Report and Cleanup Plan, if
required by the Buyer, then Buyer, at Buyer's sole discretion, may terminate this Agreement and
the parties shall have no further rights or obligations under this Agreement. Seller shall have ten
(10) days after receipt of the Phase | Report to provide written notice to the Buyer of its intent
not to proceed with a Phase Il Report or Cleanup Plan and termination of this Agreement.

4. Notice of Violation.

If the Seller has received or receives notice of a violation of any Environmental
Requirement with respect to the Property prior to the date of the Closing, then prior to the
Closing, the Seller shall give to the Buyer a letter from the governmental entity charged with the
enforcement of the applicable Environmental Requirement stating that the matter has currently
been resolved to the satisfaction of that governmental entity, or other equivalent language.

IV.  WARRANTIES AND REPRESENTATIONS

1. Seller's Warranties.
The Seller warrants and represents that:
A. The Seller has good, indefeasible and marketable title to the Property.

B. To Seller’s knowledge, the Property is in compliance with all applicable
laws, ordinances, rules and regulations affecting the Property and the use and occupancy of the
Property.

C. The Property shall have free and uninhibited access to and from a public
street, road, alley or other right-of-way through other property owned by the City as of the
Closing.D. This Agreement and the documents provided for or contemplated by this

Agreement will not violate, be in conflict with, result in the breach of or constitute a default under
any agreement, mortgage, indenture, deed of trust, lien, order, judgment or instrument to which
the Seller is a party or by which the Seller is bound or affected.
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E. There are no unpaid bills or claims in connection with construction or
repair work on the Property.

F. There are no actions, suits, proceedings or investigations pending or
threatened against the Seller or relating to the Property in any court or before any governmental
department or agency which would in any material respect affect the validity of this Agreement,
or the obligations or the ability of the Seller to perform under this Agreement, including the
execution, acknowledgment and delivery of the documents provided for or contemplated by this
Agreement and the Seller does not know of any basis for any such action, suit, proceeding or
investigation.

G. If the Property is subject to a mortgage, real estate contract, or deed of
trust, the Seller is not in default and has not received notice of default under or breach of the
mortgage, real estate contract or deed of trust or of the documents evidencing the indebtedness
or other obligations secured by the mortgage, real estate contract or deed of trust.

H. If Seller is a corporation, partnership, or other legal entity, Seller warrants
that it is duly formed and validly existing under the laws of its domicile, is in good standing with
and authorized to do business in the State of New Mexico, and has all requisite authorization and
documentation to enter into and close this transaction, and the named corporate officer, partner
or agent who executed, acknowledged and delivered this contract, for and on behalf of the Seller,
is and was, at all material times, the duly authorized corporate officer, member, partner or agent
of the Seller.

2. Real Estate Sales Commissions.

A. The Seller represents and warrants to the City that no other broker, agent,
finder or salesman has been involved in the origination, negotiation or consummation of this
Agreement and no other fee, commission, compensation or similar payment is due to any other
broker, agent, finder or salesman as a result of the origination, negotiation or consummation of
this Agreement.

B. The Seller shall defend, indemnify and hold the City harmless from and
against any and all loss, cost or expense (including attorneys' fees and expenses) resulting from
any claim for any fee, commission, compensation or similar payment by any broker, agent, finder
or salesman as a result of any action of the Seller related to the origination, negotiation or
consummation of this Agreement.
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3. Survival of Warranties.

The warranties and representations of the Seller are a material inducement for
the City to purchase the Property. The execution and delivery of the special warranty deed by
the Seller shall constitute a confirmation and further representation and warranty by the Seller
to the City, as of the date of the special warranty deed, as to the matters specified in Section 1(B)
through (H) of this Agreement and shall survive the closing of the Sale for a period of twelve (12)
months and shall not be merged into the execution and delivery of the special warranty deed or
any other document executed and delivered subsequently to the execution and delivery of this
Agreement. The representation contained in Section IV(1)(A) shall merge with the special
warranty deed at Closing and shall thereupon expire.

V. CLOSING

1. Closing of Sale.

Within thirty (30) days after acceptance of title, the City will give the Seller notice
of a proposed time and date of closing of the Sale ("Closing"). The Closing will be at the office of
the Title Company, either (i) at the time and on the date stated in the notice, or (ii) at such other
time, date and place as the Seller and the City may agree in writing. At the Closing, the Seller,
the City and the Title Company will perform the following duties:

A. The Seller's Duties. The Seller shall execute and deliver to the Title
Company a General Warranty deed conveying the Property to the City, subject only to the
Permitted Exceptions.

B. City's Duties. The City shall pay to the Title Company, as escrow agent, the
Purchase Price, plus or minus the prorations and any closing costs to be paid by the City. The
City's payment shall be made by check of the City or such other method of payment as may be
required by the Title Company to make an immediate payment at the Closing of the Purchase
Price due to the Seller as provided in this Agreement, or by such other method of payment as the
Seller and the City may agree in writing.

C. Title Company's Duties. At or promptly after the Closing, unless otherwise
instructed by the Seller and the City, the Title Company will:

(i) record the Special Warranty deed in the records of Bernalillo County,
New Mexico, and deliver the recorded warranty deed to the City;

(ii) issue and deliver the Title Policy to the City as provided in the Title
Commitment, except for any matters which have been eliminated or modified as provided
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in this Agreement; and

(iii) disburse to the Seller the balance of the Purchase Price due to the
Seller and make all other disbursements as provided in the escrow closing statements to
be prepared by the Title Company and signed by the Seller and the City at the Closing,
including, but not limited to, any disbursements and payments necessary to discharge any
obligations which are liens upon the Property, including, but not limited to, liens arising
from judgments, taxes or debts secured by deed of trust or mortgage.

2. Possession.

The City shall have the right to possession of the Property as of the Closing and
the Seller shall put the City in both legal and actual possession of the Property as of the Closing.

3. Failure to Close.

If the Seller fails to close the Sale for any reason, except as provided in this
Agreement, and if the City has fully performed or tendered performance of all the obligations of
the City as provided in this Agreement, then, the City shall have the right to either terminate this
Agreement or for specific performance. If the City fails to close the Sale, for any reason, except
as provided in this Agreement, and if the Seller has fully performed or tendered performance of
all of the obligations of the Seller as provided in this Agreement, then the Seller shall have the
r